


ABATEMENT; See Practice, civil, 1,2; Practice, civil—Pleadings, 8, 4. 
ABSENCE ; See Evidence, 1,2, 8, 4; 8, 9 ; Limitations, 6. 
ACKNOWLEDGMENT; See Conveyances; Sheriffs’ sales, 4. 
ADMINISTRATION. 

1. Adminis(ration—G@ranting of letters prima facie proof of death—In suit by 
an administrator on a policy of life insurance taken out by deceased, where 
defendant admits plaintifi’s appointment, but merely denies its legality, and 
the proof shows annual settlements made by him, it will be presumed that 
letters were granted. And the granting of the letters is prima facie evidence 
of the death of the intestate. But such presumption is of the weakest and 
most inconclusive chatacter, and the very slightest evidence will be sufficient 
to overcome it.—Lancaster, Adm’r, vs. Washington Life Ins. Co,, 121. 

2. Administrator—-Misapplication of assets—Action by creditors for sale of 
Feal estate, etc. Remedy on the bond, when.—Where the administrator has been 
guilty of malversation and misappropriation of the assets, and upon a proper 
accounting, enough would be found in his hands to pay the debts of the es- 
tate, the creditors are not entitled to a sale of the real estite in the first in- 

“gince, in order to satisfy their claims. (Wagn. Stat., 97,325.) If the per- 
sonal estate becomes insufficient to pay the debts in consequence of devasta- 
‘vit, or the administrator’s neglect of duty, the remedy primarily is on his 
bond:—Merritt vs. Merritt, 150. 

8. Executor carrying on trade of tesitator— Responsibility for losses, rule as to.— 
When the executor carries on the trade of the testator under provisions con- 
tained in articles of co-partnership, or directions in the will, or a decree of the 
Chancellor, he is accountable for the profits realized, but not for losses. But 
where he adventures the fund in business of his own, or of others, distinct 
from the management of the estate, from which he expects to derive a benefit 
beyond the legal rates of interest, he must make the fund good for all losses 
with at ‘least lawful interest, or, if a greater rate be received, he must also ac- 
count for that.—Id. 

“4. Administrators— Measure of responsibility for the investment of funds.—The 

now prevailing rule is, that executors and administrators stand in the position 

“of trustees for those interested in the estates upon which they administer, 

and in the investment of fands, are liable only for want of due care and skill, 

é. ¢., such as prudent men exercise in the management of their own affairs.—Id. 

* §. Administration— Widow left as administratriz in charge of a hotel of her de- 

ceased husband-—Case stated— Measure of responsibility —aA testator left half 

his éstate to his widow who was also his administratrix, and it included a ho- 
tel, furnished and in operation, which she could not dispose of, except at great 
sacrifice until the lapse of a yearormore. It appeared that she acted through- 
out without av order of the probate court, but in the most entire good faith. 
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ADMINISTRATION, continued. 

Held, that she was not interested in a speculation of her own, but only en- 
deavoring to preserve and take care of the effects till they could be sold to ad- 
vantage ; that the accruing rent paid by her was a charge on the estate, and 
she was entitled to a credit for it; that she should be charged with whatever 
rents and profits were derived from it, and, generally, should be governed by 
that measure of responsibility affecting trustees in the administration of their 
trusts.—Id. 

. Practice, civil—Abatement of suits—Suggestion of death—LEzhibition of de. 
mand against administrator.—The provision of the administration law, allow. 
ing two years within which to exhibit demands against an estate, does not 
reuder nugatory the requirement that the legal representatives of a deceased 
party must be brought in on or before the third term after the suggestion of 
his death._—Rutherford vs. Williams, 252. 

". Executor—Indebtedness to testator not treated as cash on hand.—Under the 
statutes relating to that subject (See Wagon. Stat., p. 87, 332; p. 110, 218, 
and compare with id. p. 84, 33 2, 3), where the executor is indebted to the 
estate, his debts are not to be treated as so much money, actually on hand, 
but are to be placed on the same footing with debts due the estate from 
other sources.—McCarty, Adm’r, vs. Frazer, 263. 

8. Executors—Action against sureties of, by motion under statute—Proof as to 
solvency— Order of distribution.—In proceedings by an administrator de bo- 
nis non with the will annexed against sureties of the executor, by motion 
under 3 67 of the administration law, (Wagn. Stat., p. 81) held, that evidence, 
at the time of the revocation of his letters showing the insolvency of the exe- 
cutor, was competent. And held, that in such proceedings proof of an order of 
distribution made by the probate court prior to their institution, directing the 
executor to pay acertain sum to legatees, was res inéer alios acta and improper. 
—lId. 

9. Administration—Annual settlements of administrators, ete., nature of—Final 
settlemenis.—Annual settlements of administrators, curators, ete., are mere 
exhibits, which are merged in final settlements, and when the final settlements 
are set aside, they are fully open to examination and correction for fraud, 
without the necessity of asking to have them set aside.—Sheetz vs. Kirtley, 
417. 

10. Administration— Final settlements of guardiana— Probate courts, judgments of 
nature of - When set aside.—Final judgments of the probate court stand on a foot 
ing of equality with final judgments of the circuit court with reference to an- 
nulling them for fraud, and final settlements of administrators, guardians, and 
curators, have the force and effect of judgments, and can only be set aside 
in equity when they have been fraudulently procured.—Id. 

11. Conveyances— Covenant against incumbrances, to whom survives—Adminis- 
trator.—A covenant against incumbrances in a conveyance is personal, and an 
action thereon may be brought by the administrator.—Kellogg vs. Malin, 429. 

12. Administration—Annual settlements— Final settlement—Probate court, right 
of to examine and rectify prior settlements.—Upon final settlement of an ex- 
ecutor’s accounts, the probate court has a right to examine the prior accounts 
and settlements, and rectify all mistakes therein.—In re James L. Davis, Ex’r, 


450. 





INDEX. 607 

ADMINISTRATION, continued. . 

18. Adminis(ration—- Money in hands of executor or administrator— When interest 
chargeable —Statute, construction of.— Whether an administrator shall be 
charged with interest on money in his hands belonging to the estate, is to be 
determined by the circumstances of each case. (Wagn. Stat., 90, 3 55.) 
Where the executor has let the money lie and heedlessly neglected to make 
it productive, the court may not visit him with a heavy penalty; but where 
he has used the money for his own purposes or for his own private gain, then 
the highest rate of interest allowed by the law may well be imposed. (Id., 
2 54.)—Id. 

14. Administratian— Money in hands of executor—Interest charged.—An execu- 
tor at an annual settlement in 1871 showed some funds in his hands, and all 
debts proved up had been paid. At his final settlement, three years later, he 
made no further charge except for taxes and expenses of administration. It 
appears, that after the settlement of 1871 the executor had mingled the money 
with his own; that he deposited it in bank to his own credit, and drew it out 
and used it as his own, and no reason was shown for the delay in making 
final settlement. The court, at final settlement, charged him with various 
items for which he had failed to account, and also with interest at eight per 
cent. from his settlement of 1871, with annual rests. Held, that the action 
of the court was right, and that the executor might well have been charged 
with ten per cent. interest.—Id. 

15. Administration—Annual setilements— Final settlements— Division of estate— 
Compromise.—In proceedings to set aside a final settlement of an administrator 
mistakes in annual settlements can be corrected, and the fact, that the heirs 
compromised a suit as to the validity of the will on the belief that such annual 
statement was correct, can have no effect on this suit. They might, with 
other circumstances, have some weight to set aside the compromise.—Wil- 
liams, Adm’r, vs. Heirs of Petticrew, 460. 

16. Administration—Final settlements— When to be assailed.—Final settlements 
of administrators, curators, etc., must be seasonably and directly assailed in 
order to avoid their effect as judgments imparting absolute verity.—Id. 

17. Administration—Final settlement-Estates of father and son.—In a suit on the 
final settlement of A’s estate, items allowed in the final settlement of the es- 
tate of B., father of A,, by the same executor cannot be assailed, not being 
a matter before the court —Id. 

18. Administration—Final setilement—Items questioned —In a suit on the final 
settlement of an administrator concerning certain charges it was held : 

(a.) Where an administrator inventoried certain slaves, which were emancipated 
while in his hands, that he was not chargeable therefor, 

(b.) Where the administrator undera power of attorney borrowed money for a 
trip for the deceased, that an itemized account of expenses, together with the 
balance in his hands should be filed; otherwise the claim should be disal- 
lowed. 

(c.) Where the administrator in good faith and under advice of counsel took a 
trip to look after the estate, his claim should be allowed; where sufficient 
testimony, explanatory of such claim is not offered, the claim should be dis- 


allowed. 
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ADMINISTRATION, continued. 

(4) A claim for money paid as a penalty on taxes should be disallowed, when such 
penalty accrued by the administrator’s neglect. 

(e.) The time to obtain credit for worthless notes is at the final settlement, and 
the fact, that the administrator carried such notes on his annual settlements 
with no mention of their worthlessness, is not conclusive upon him, and the 
question, whether he exercised due diligence in collecting them, is a matter 
of fact to be determined by evidence. 

(7) If when the administrator receives a note, the makers thereof are solvent, 
but afterwards become insolvent, the burden of proof is on him to prove, that 
with due diligence he could not have collected it; and in the absence of such 
proof, the claim should be disallowed.—Id. 

19. Administration— Final settlements—Notes—Money— Interest, when charge. 
able—On notes in his hands bearing 10 and 6 per cent. interest, the admin. 
istrator should be charged respectively such interest; on money in his hands 
legally accounted for, he should be charged such interest as he actually re. 
ceived when invested under the orders of the court; when such orders, if 
any, were departed from, then with such interest as he might have received 
if they had been complied with ; on money in his hands not reported accord- 
ing to law, but used by him, he should be charged ten per cent. interest com- 
puted with annual rests; on notes properly returned as insolvent, he shall be 
credited with the principal and the same rate of interest with which he was 
charged thereon.—Id. 

See Dower, 1, 2; Justices’ Courts, 1; Witnesses, 1. 

ADMISSIONS ; See Bond, 1. 

ADVERSE POSSESSION ; See Land and Land Titles, 2, 3. 

AGENCY. 7 

1. Agent—Authorily of, how proved—Adoption of acis—Where a person has 
recognized another as his agent, by adopting and ratifying his acts done in 
that capacity, he will not be permitted to deny the relation to the injury of 
third persons, who have dealt with him as such—Summerville v, The Hann. & 
&t. Joe. R. R. Co., 891. 

2. Agent—Judgment obtained by neglect—Liability of principal—Mere neg- 
lect of an agent or attorney to defend a suit will not discharge the principal 
from the judgment obtained, unless there was a fraudulent combination or 
collusion, participated in by the plaintiff—Matthis v. Town of Cameron, 504. 

8. Principal and Agent—Agency, } su proved—Knowledge of facts—Subsequent 
adoption.— Where the principal has previous knowledge of all the material 
facts, an agency may be proved by subsequent ratification and adoption.— 
Middleton vs. The K. C., St. Joe. & Council Bluffs R. R. Co. 579. 

4. Hvidence—Judgments between other parties—Agency— Estoppel.—In a suit by 
A. against B. for work done at the employment of B.’s agent, a judgment of 
B. against the agent is no evidence against A. 

See Bills and Notes, 8; Common Carriers, 5; Counties, 1; Court, County, 
1; Evidence, 12; Mortgages and Deeds of Trust, 18; Practice, criminal, 
10; Replevin, 4; Revenue, 1. 

AGREED CASE ; See Practice, civil, 3. 

AMENDMENT; See Damages, 4; Practice, civil—Pleading, 2, 11, 12, 18, 15. 

APPEALS ; See Praetice, civil—Appeals; Practice, criminal, 1; Scire Facias, 8 


































IN DEX. 609 
ATTACHMENT. 

1. Garnishment of one indebted to a partnership of which defendant in the attach- 
ment is a member— Power of court to compel partners to interplead—In an ac- 
tion by attachment against an individual, a person is not liable to garnish- 
meut who is indebted to a co-partnership of which that individual is a member, 
And in such a proceeding the court has no power to compel the partners to 
come in and litigate their interests in the fund attached.—Sheedy v. Second 
Nat. Bank, Garn., 17. 

g. Attachment—Jurisdiction— Order on non-residents to interplead.—In action of 
garnishment courts of this State have no authority to order non-residents to 
appear and interplead, and litigate their respective rights to the fund at- 
tached.—Id. 

3. Attachment— Garnishment of debt to a firm of which defendant is a member, 
how distinguishable from levy in attachment or execution.—The garnishment in 
attachment of a debt owing to a firm of which defendant is a member, is dis- 
tinguishable from the seizure on attachment or execution of the tangible 
property of a partnership, for the reason that in a sale under such seizure the 
property canuot be appropriated till all liens growing out of or related to the 
partnership are discharged, while in the case of garnishment the judgment 
against the garnishee, if acquiesced in, changes the right of property, and di- 
vests the co-partner’s title to the property attached—which cannot be done 
so long as the partnership accounts remain unsettled or its debts unpaid.—Id. 

4. Attachment— Garnishment— What defense garnishee may set up, ete.—What- 
ever defense the garnishee in attachment could set up against an action by 
the defendant for the debt in respect of which he is garnished, he may set up 
in bar of a judgment against him as garnishee.—Id. 

5. Garnishment—Garnishee liable for what manner of debt-—Constr. Stat.—Ad- 
justment of accounts, ete-—The statute of garnishment (Wagn. Stat., 665, 3 7) 
contemplates, that in order to render one liable as a garnishee, the debt which 
he owes defendant shall be of such a character, that upon being served with 
process, he may pay the amount, without being compelled to await the deter- 

, mination of a chancery proceeding requiring an adjustment of accounts be- 
tween parties and partnerships. (Lackland vs. Garesche, 56 Mo., 267.)—Id. 

6. Attachment, levy of, on real estate—Writ from another county—Filing ab- 
stract—Sess. Acts 1863-4, p. 7.—Prior to the act approved Feb. 11th, 1864 
(Sess. Acts 1863-4, p. 7), it was not necessary for a sheriff,levying an at- 
tachment ona writ coming from another county, to file an abstract of his 
levy in the Recorder’s office of his county.—Huxley vs. Harrold, 516. 

1. Attachment, levy of, on real estate—Notice to tenants—Sheriff’s return.— 
The sheriff's return of a levy of attachment on real estate need not state the 
notice to tenants, or that there were no tenants on the land. The statutory 
hotice to tenants is not simultaneous with theact of levying the writ. (Lackey 
vs. Seibert, 23 Mo., 85 ; Durossett’s Adm’r vs. Hale, 88 Mo. 346.)—Id. 

8 Judgments—Attachment— Defendant, appearance of—Land levied on in an 
another county.—When a suit is instituted by attachment, and the defendant 
appears and \defends, a general judgmeut is the only one authorized by the 
statute (Wagn. Stat., 189, 3 40), and it need not recite any judgment lien, 
and the status of the case is not altered by reason of the land being in another 
county. —Id. 

39—VvoL. LXII. 
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ATTACHMENT, continued. 

9. Attachment—Erxecution, sale wnder— What title passes.—A sale under an exe, 
eution on a suit brought by attachment conveys the title of the debtor, legal 
or equitable, to the land, discharged of all incumbrances created by him sub. 
sequent to the levy of the writ of attachment. (Wagn. Stat., 184, 318; Lackey 
vs. Seibert, supra ; Ensworth vs. King, 50 Mo. 477.)—Id. 

10. Practice, civil—Suits where tobe brought—Real estate—Statute, construction 
of. —The statute (R C., 1855, p. 1221, 3 3) directing that suits affecting real 
tate shall be brought in the county, where the land or a part thereof is situated, 
refers to suits in equity, ejectment and the like, and not to attachment suits — 
Id. 

1l. Practice, civil—Attachment, snit by, where to be brought—Statute,construction 
of.—Under the revised code of 1855, (p. 1221, 32; p. 244, 3 20) suits by at 
tachment could be brought in any county where the defendant had property, 
real or personal, and separate writs might issue to other counties in which 
he had property.—Id. 

See Garnishment; Husband and Wife, 10; Jurisdiction, 9; Malicious Ay 
taehment; Practice, civil—Pleading, 8, 4. 
ATTORNEY AT LAW; See Agency, 2. 


B. 


BANKRUPTCY. 
1. Mechanics’ liens—How affected by proceedings in bankrupley— Permission to 


lienor to sue obtained from the U. S. court unnecessary.—The jurisdiction 
of « State court to enforce a mechanic’s lien, having attached, will not be di- 
vested by proceedings in bankruptcy instituted subsequently thereto. And 
the lienor may sue and obtain judgment and execution without an order 
from the United States court permitting him to prosecute his suit. And 
where the property is sold subject to the liens, the course for the lienor is to 
proceed against the property.—Seibel v. Simeon, 255. 

. Bankruptcy, proceedings in— Dismissal of, effect of —Re-instatement—Bank- 
ruptcy act.—After a dismissal of proceedings in involuntary bankruptcy, a re 
instatement of the cause, without further notice or appearance, is absolutely 
void, and so are all proceedings thereunder. (U. 8. Bankr. Act, 33 39,40.)— 
Gage v. Gates, 412. 

BANKS AND BANKING, 

1. National bank cannot take real estate security for cont us loan—h 
junction.—Under the Act of Congress (Rev. Stat. U. 8., P 998 ; See 22 5186, 
5137) a national banking association has no power to take a deed of trust 
on real estate as security for acontemporaneous loan; and it has no powers 
not conferred by congress. And injunction will lie to prevent a sale by the 
bank under the deed.—Matthews v. Skinker, 329. 

BAWDY HOUSE, See Practice, criminal, 12, 13. 

BILLS AND NOTES. 

1. Promissory notes— Unauthorized alteration—Subsequent ratificatvon—IJnstruc 
tions—Failure to call attention of trial court to evidence—Burden of proof, 
etc.—In suit on a promissory note, where defendant pleaded a material and un- 
authorized alteration of the note without his knowledge, and plaintiff's repli- 
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BILLS AND NOTES, continued. 
cation denied such alteration of the paper, held, 1st, that, under the pleadings, 
evidence showing defendant’s subsequent ratification of the change was income 
petent, and that the instructions were not faulty, for ignoring such evidence; 
gd, that, aside from the state of the pleadings, the Supreme Court would not 
pass upon the legal effect of such evidence, in the absence of instructions 
offered, directing the attention of the trial court to ‘that question; 3d, that, 
under the pleadings, after the defendant had introduced testimony tending 
to show such unauthorized alteration, the burden was shifted upon plaintiff to 
show that the alleged alteration, at the time it occurred, was made by defend- 
ant’s authority.—Capital Bank v. Armstrong, 59. 

9. Promissory notes—Alteration made without fraud, ete.—Effect on prior ine 
dorser.—The mere fact that the alteration of a note is not made fraudulently, 
nor for the purpose of changing its legal effect, will not change the rule as to 
the liability of a prior indorser.—Id. 

8. Promissory note— Alteration puttiny on inguiry—RIndorser not bound where al- 
teration was subsequent to his indorsement, unless, etec—-The indorser of a note 
will not be held bound by a fraudulent alteration made subsequently to his in- 
dorsement, unless through negligence the instrument has been so loosely 
drawn as to easily admit of alteration, and ina manuer not calculated to place 
aman of ordinary prudence on the alert. But where no blank space was left 
unfilled, and the rate of interest was, after indorsement and without the knowl- 
edge of the indorser, inserted by interlineation in nk of a different color from 
that employed in the remainder of the note, it was held that the instrument 
upon its face bore such indications as should have excited suspicion and pro- 
voked inquiry; and that under such circumstances the indorser was not 
bound.—Id. 

4. Promusory note—Suit on—Interest clause, insertion of —Proof as to other notes, 
de.—It is not competent, in order to show that a party to a note in suit, has 
authorized the insertion of a clause respecting interest, to show that he was a 
party to other notes containing similar clauses.—Iron Mountain Bank v. Mur- 
dock, 70. 

6. Promissory note—Alteration—Insertion of rate of interest— Question of altera- 
tion to be tried by the jury, when.—In suit against the indorser on « promissory 
note, the defense being an unauthorized alteration, it appeared that in the 
bottom line, at the end of the note, was the printed form “ for value received” 
without a printed blank following it, in which to insert rate of interest (Sie 
“with interest from at the rate of per ‘cent. per annum”); but 
that in the blank space, commencing on the line with and directly following 
the words “value received,” and running obliquely upward to avoid the sig- 
nature, were written, after the paper left defendant’s hands, the words “with 
interest at the rate of ten per cent. per annum after maturity.” Nothing in 
the color of the ink used in the inserted clause, would readily excite suspicion. 
It was held that, although the note did not present a glaring case of altera- 
tion, yet enough appeared to authorize the court under appropriate instrue- 
tions to leave to the jury the question whether the note was altered in such a 
manner as to put the plaintiff on inquiry at the time of his purchase. See 
Capital Bank v. Armstrong, ante p, 59,—Id, 
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BILLS AND NOTES, continued. 

6. Promissory note— Alteration— Insertion of rates of interest— Liability of prigp 
party—Case stated.-In a oase where a uote, framed ona printed blank, was com. 
plete at the time it left the hands of the party sought to be charged, but wag go 
printed as to give an apparent authority to fill a blank space occupying the 
same position relative to the body of the note that an interest clause 
does, and the space lef? furnished ample room for inserting such clause, and 
the space was not filled in a way to attract observation, the court strongly ip. 
clined to the opinion that the defendant would be bound to an innocent 
holder.—Id. 

. Note—Alteration— Fraud—Materiality—Subsequent assent, etc.—After a note 
was completed, in the absence and without the authority or knowlege of the 
maker, the name of the payee was by the holder erased, by drawing a pen 
through it, and inserting in different ink, but apparently in the same hand- 
writing, his own name; and it appeared that the note was in fact made for hig 
benefit, and there was no evidence that the erasure was made with any sinister 
or fraudulent motive. Held, that although the alteration may not have been 
material or fraudulent, or opposed to the will of the maker, yet it operated to 
discharge him, and that proof showing that he afterward saw the note and 
made no objection, coupled with testimony that his attention was only d- 
rected to the signature, was not sufficient to establish his sanction of the al- 
teration. (See Evans vs. Foreman, 60 Mo., 449, and Capital Bank vs, Arm. 
strong, ante, p. 59.)}—German Bank v. Dunn, 79. 

8. Practice, civil—Pleadings—Answer— Notes, defenses against— Agents’ disobe. 
dience, ratifieation of.—Where a party orders his agent at specified dates to 
make sales for him, and receives an account of sales from him, and subse. 
quently gives the agent notes for the balance due on such sales, with full 
knowledge that his instructions had been disobeyed, he cannot, in a suit on 
such notes by the agent, urge as a defense thereto that his instructions were 
disobeyed and he was damaged thereby, and that the notes were without con 
sideration.—Beall vs. January, 434, 

9. Practice, civil-Pleadings-Answer-Notes—False representations.—In a suit ona 
note by the payee, the maker alleged that he employed the payee to make sales 
for him, directing him to sell when the market price would yield a profit to 
the maker; that the payee falsely and fraudulently represented that he had 
sold the goods to the best advantage, but still at a loss, and the maker rely- 
ing on said representations, had made the notes to cover the loss to the payee; 
that in fact the representations were false, and that the goods could have been 
sold at a profit, and that the notes were without consideration, Aeld, that this 
was a good defense. —Id. 

10. Bills and notes—Collateral security— Debt then created—Holder for value— 
One who takes a note as collateral security for a debt then created and on the 
faith thereof, with notice of no equities, becomes a holder for value.—Logan 
vs. Smith, 455. 

11. Mortgages—Note secured by transfer of —Release-—The transfer of a note 
secured by mortgage carries the mortgage with it, unless the mortgage has 
been separately extinguished, as by a release for instance.—Id. 
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BILLS AND NOTES, continued. 

12. Mortgages—Note secured by—Indorsee for value— What rights under the mort- 
gage —The indorsee of a negotiable note, who takes it discharged of the equi- 
ties to which it was subject in the hands of the payee, acquires the same right 
in a mortgage given to secure it, which the payee would have had, if no equi- 
ties had ever existed against the note. (Linville vs. Savage, 58 Mo., 248, re- 
viewed. )—Id. 

13. Commercial paper— Town warrants.—Warrants of towns in this State are not 
commercial paper.—Matthis vs. Town of Cameron, 504. 

See Administration, 19; Mortgages and Deeds of Trust, 10, 11, 12. 

BOATS AND VESSELS ; See Insurance, Marine. 

BOND. 

j, Bond —Admission of corporate capacity of obligee, what acts amount to— 
The obligors on a bond given to a corporation, by making and signing the in- 
strument, admit the corporate capacity of the obligee and in suit on the bond 
cannot plead nel diel corporation.—City of St. Louis vs. Shields, 247. 

BURDEN OF PROOF; See Bills and Notes, 1. 


Cc. 


CAPACITY TO DEVISE; See Wills, 1. 

CERTIORARI; See Officers, 1, 2. 

CHARACTER; See Practice, criminal, 20. 

CHATTEL MORTGAGE; See Mortgages and Deeds of Trust. 

CHILLIVOTHE, CITY OF; See Practice, criminal, 18. 

CHRISTIAN CHURCH; See Corporations, religious, 1 

CITIZENSHIP ; See Jurisdiction, 1. 

COMMON CARRIERS. 

1. Practice, civil—Trials— Common carriers, liability of —Hlection.—If a petition 
against « common Carrier states a good cause of action, it is immaterial wheth- 
er itis based -on the liability of the common carrier by common law, or ona 
special contract, and the court has no right to call on the counsel for any ex- 
planation of the petition. —Tuggle vs. StL, K. 0. &N. Rly. Co., 425. 

4. Railroads—-Stock, transportation of —Receipt of; what implied.—The recep- 
tion of nogs in the pens of a railroad company for transportation is equiva- 
lent to an obligation to transpert them without unnecessary delay.—Pruitt va, 
Han. & St. Jo. R. R. Co., 527. 

8. Railroads—Monopoly by government—Common carriers, duly of.—If the 
government monopolizes a railroad, to relieve itself from liability the company 
should abdicate its functions as a common earrier for the public at large —Id, 

4 Common Carriers-—Railroads—Probable business— Duty as to providing for. 
—When a common carrier can reasonably judge of the demands probably to 
be made on it, in addition to its ordinary business, it is presumed to have 
made arrangements to meet such demands without interfering with its ordin- 
ary business.—Id. 

5. Railroais—Station agents, power of, to contract for freight.—Station agents 
are to be presumed to have power to make contracts for their railroads for the 
transportation of freight. The limitations on their powers the public cannot 
take notice of, unless they are conveyed to the public in such a manner as to 

_ authorize the inference that shippers are apprised of them.—Id. 
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COMMON CARRIERS, continued. 

6. Common ecarriers—Contracts— Unforeseen occurrences.—Common carriers are 
excused from literal performance of their contracts if unforeseen occurre 
such as the law recognizes as sufficient, should occasion slight delays,—Iq, 

7. Contracts, breach of —Damages, what allowable.—The damages to be allowed 
on a breach of contract must be such as are foreseen, or might be foreseen, 
as likely to result from a breach of the contract or obligation assumed or im. 
plied.—Id. 

8. Railroads—Transportation —Snow storms —Delays.—Snow storms of such 
violence as to obstruct the passage of trains must be allowed to excuse delarg 
by a railroad in transporting articles during the continuance of the obstruc. 
tion.—Id. 

9. Practice, civil—Trials—Slock, exposure of—Injury— Question for jury— 
Whether exposure of hogs in uncovered pens, for twenty-five days in Decem. 
ber, might not reasonably be expected to result in considerable loss from ex. 
posure and smothering, is a proper question to be left to the jury.—Id. 

10. Railroads—Stock, transportation of— Negligence, when prima facie.—A de. 
lay of twenty-five days in shipping one drove of hogs, and of forty-one days 
in shipping another drove, might be termed prima facie negligence on the 
part of the railroad, inexcusable unless by the total cessation of all business 
for the pubile.—Id. 

COMPROMISE ; See Administration, 15. 

CONDEMNATION OF LAND; See Jurisdiction, 18; Railroads, 6, 7, 

CONFLICT OF LAWS; See Limitations, 6, 7, 8, 9. 

CONSIGNMENT; See Replevin, 4: 

CONSTITUTION OF MISSOURI. 

1. Constitution—Special law, necessity of —Legislature.—As to whether a general 
law can be made applicable, or whether a special act is necessary in a given 
case, the legislature is the exclusive judge. (See 327, of Art. IV, of late Con 
stitution).—Board of Commissioners, &c. vs. Shields, 247. 

2. Constitution—Special acts for “ municipal purposes.” —Under 33 4 &5 of Art, 
VIII of the late Constitution special acts may be passed creating corporations 
for municipal purposes; but they must be connected with the municipality 
itself and instituted for the purpose of carrying on some of its known 
objects.—Id. 

8. Constitution—St. Louis slough ponds, act concerning—“ Municipal purposes.” — 
By the terms of the act of March 14th, 1872, in reference to St. Louis slough 
ponds, (Adj. Sess. Acts 1872, p. 466,) three of the City Councilmen were made 
commissioners ; the engineer was to supervise the work and make out the tax 
bill, assessing the due proportions between the city and the adjoining property 
holders. And before any action could be had touching the ponds, it was re- 
quired that the Board of Health should declare them nuisances. The act was 
heid to be for “ municipal purposes ” within the meaning of the constitution. 
—Id. 

4. Corporations acting under color of law— Corporate character, how questioned. 
—Ifa corporation be acting under color of Jaw, and be recognized as such by the 
State, its corporate character cannot be questioned collaterally. Such a question 
should be raised by guo warranto. And the rule prevails even though its in- 
corporation may be affected by constitutional provisions.—Id. 

See Legislature, 3, 4; Officers, 1, 3; Stock Law, 2. 
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CONSTITUTION OF UNITED STATES; See Peddler, 1. 

CONTRACTS. 

1. Contract in restraint of trade—Illegality of.—A contract not to engage ina 
particular trade for a specified time, “in the city of St. Louis, or at any other 
place ” is divisible, and as to the restriction imposed in St. Louis, is not void 
as in restraint of trade.—Peltz vs. Eichele, 171. 

% Sale of business—Claim of fraudulent representations.—A contract, for the sale 
of certain property and business, cannot be defeated on the ground of fraud- 
ulent representations by the vendee that acertain person shall not engage in 
the business with himself, where the bargain is consummated after such inten- 
tion has been learned, and the bargain is unconditional, and the purchase 
price is paid.——Id. 

See Bills and Notes; Bond; Common Carrier; Counties, 1; Equity, 1; 
Husband and Wife, 9; Insurance, Fire; Insurance, Life; Insurance, Ma- 
rine; Mortgages and Deeds of Trust; Partuership; Practice, civil— 
Pleading, 19; Replevin, 1, 2, 3; Sales. 

CONVEY ANCES. 

1. Equity—Quit-claim deed—Purchase without notice—The grantee in a quit- 
claim deed cannot maintain that he is a purchaser without notice of equities 
affecting his grantor.—Stoffel vs. Schroeder, 147. 

% Shelley’s case—Rule in, abolished in Missouri.—Since the enactment of the 
statute of wills in 1825, 3 18, and that respecting conveyances in 1845, 3 7, 
the rule in Shelley’s case has no longer any existence in this State. Anda 
deed to “A,” or in trust for “A,” for life, remainder over in fee simple to 
the heirs, creates simply a life estate in A.—Tesson vs. Newman, 198. 

3. Conveyance absolute on its face, a mortgage, when—Defeasance need not be in 
wriling.—A conveyance intended as a security for a debt, however absolute in 
form, will in equity be treated as a mortgage. And to convert it into a mort- 
gage the defeasance need not be in writing. —O’Neill vs. Capelle, 202. 

4. Conveyance— Question whether conditional sale or morigage, how determined. 
—If a conveyance is proved to be in fact a sale upon condition, and not a 
mortgage, the intention of the parties will be effectuated. But in case of 
doubt, it will be treated as a mortgage; and the continued existence after the 
transfer is a decisive proof that the conveyance is of the latter kind.—Id. 

5. Marital conveyances— Undue influence, what not.—Where property is ac- 
cumulated in a great degree by the superior intelligence and active energies 
of the wife, and being thereto induced by his confidence in her, the husband 
makes to her a deed of his property, and it appears that the wife’s influence, 
although great, was salutary and wholesome, and not exerted for fraudu- 
lent or selfish considerations, the deed will not be set aside on the ground of 
“undue influence,” such as the law forbids. And it is immaterial as touching 
the legal rights of the parties in such case, that the confidence of the husband 
may have been misplaced.—Hollocher vs. Hollocher, 267. 

6. Deeds—Consideration clause—Parol evidence varying and contradicting, when 
proper.—The consideration clause in a deed is always open to explanation or 
contradiction ; certainly so, except as between the parties or their privies, 
where plaintiff seeks to set aside his own deed for lack of a consideration 
therein expressed to have been paid; and so bases his action on his own 
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CONVEYANCES, continued. 
fraud ; and subject to the exception, that the consideration clause, for the pur. 
pose of giving effect to the operative words of a deed, may be regarded ag 
conclusive.—Id. 

7. Conveyance— Consideration expressed in deed—Impeachment of.—Where suit 
is brought by the maker to set aside a deed on the ground that no considera. 
tion whatever passed, and that the same was obtained by fraud and undue ip. 
fluence, plaintiff cannot insist, that the consideration, expressed in the deed, 
was unconscionable, and cannot be attacked by parol evidence.—Id, 

8. Acknowledgment—Certificate only prima facie evidence.—In a bill to set 
aside a conveyance, the certificate of the notary is only prima facie evidence 
of its recitals and may be contradicted. (Wannell vs. Kem, 57 Mo., 478.)}— 
Sharp vs. McPike, 300. 

9. Separate estate of wife—Acknowledgment— Examination apart from hus. 
band.—Where in a conveyance of land made in trust for the separate use and 
benefit of a married woman, sheis authorized by any written order to direct a 
couveyance or mortgage, such instrument passes her title although her ac. 
knowledgment be not taken “separate and apart” from her husband.—Id. 

10. Convevances, construction of —Incumbrances, covenant against—-‘‘ Those under 
whom they claim” —‘‘All claiming under him.”—A covenant in a deed by the 
grantors, that the land is free from all incumbrances, done or suffered by 
“those under whom they claim,” refer co those from whom they derive ti- 
tle, while a similar covenant against the acts of “all claiming under him” 
would probably be construed to have a different signification, and would not be 
held to include a vendee of the entire estate of the grantor.—Williamson vs. 


Hall, 405. 
11. Conveyances—Ineumbrances, covenant against— Knowledge of, effect of —A 


knowledge of the existence of the incumbrance by the covenantee at the 
tume the covenant is entered into, will not relieve the covenantor from his lia 
bility on the covenant.—Id. 

12. Dunages—Incumbrances, covenant against— How measured.—Whiere the in- 
cumbrance on land is a railroad ‘passing over it, the damages for this breach 
of the covenant against incumbrances are the value of the Jand as increased 
or diminished by special damages or benefits resulting therefrom.—lId. 

13. Conveyance—Construction of—‘More or less.’’--The words “more or less” 
when used in a deed in connection with a description of land by the section. 
al sub-divisions, or by metes and bounds, are used to designate approximately 
the quantity of land in sach sub-division or defined boundaries, and do not 
refer to the state of the title to such land.—Id. 

14. Conveyances——Covenant against incumbrances, to whom survives— Adminis 
trator.--A covenant against incumbrances in a conveyance is personal, and an 
action thereon may be brought by the administrator.—Kellogg v. Malin, 429. 

15. Evidence—Incumbrances, covenant against— Right of way— Object in purchas- 
ing.—Evidence of plaintiff's object in purchasing is inadmissible in a suit for 
damages on the covenant against incumbrances on account of the existence of 
a right of way.—Id. 

16. Evidence—Incumbrances, covenant against— Right of way, benefit therefrom. 
—In a suit for breach of covenant against incumbrances by reason of a right 
of way by a railroad, evidence of the enhanced value of the lund by reason of 
the railroad, or of privileges accorded by the railroad, is inadmissible.—Id. 
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CONVEYANCES, continued. 

17. Contracis—Incumbrances, covenant against—Breach of—Damages, measure 
of. —In a suit for breach of covenant against incumbrances, if the incumbrance 
has inflicted no actual injury on the plaintiff, and he has paid nothing towards 
removing or extinguishing it, he can recover only nominal damages ; if he has 
removed and paid it off, he can recover what he paid for that purpose, if it bea 
“reasonable and fair price; ifhe has sustained actual injury, the damages are to 
be proportioned to the actual loss sustained, and if it be of such a character 
that it cannot be extinguished, as an easement or servitude, the damages are 
to be estimated according to the injury arising from its continuance.—Id. 

18. Contracts—Incumbrances, covenant against— Hasement perpetual- Occupancy 
of part by privilege—Damage , measure of.—A party having a perpetual ease- 
ment allowed the owner of the servient estate to occupy a part of the land 
covered by the easement. In a suit by this owner against his granwr for 
breach of covenant against incumbranees by reason of this easement; held, 
that this occupancy was a question only between the holders of the dominant 
and servient estates, and was a privilege which might be revoked at any time, 
and that the fact, that the easement was perpetual, was rightfully taken into 
consideration in assessing the damages.—Id. 

19. Conveyances— Quit-claim— What title acquired.—A purchaser by quit-claim 
obtains just such title as the vendor had, and the land in his hands remains 
subject to the equities attaching to it in the hands of the vendor, though they 
may be unknown to the purchaser.—Maun vs, Best, 491. 

20. Conveyunces— Title to one and money paid by another- Evidence necessary to set 
aside. —Land was conveyed to A. in consideration of a negro, which had been 
the property of A., but was alleged to have been given by him to B. Held, 
that tle evidence leaving the fact of the gift uncertain, the deed would not be 
get asive.--Atkins vs. Hulse and Brown, 57%. 

See Execution, 1; Fraudulent Conveyance ; Mortgages and Deeds of Trust; 
Revenue, 3; Sheriffs’ Sales, 4, 5. 

CORPORATIONS. 

1. Bond—Acmission of corporate capacity of obligee, what acts amount to.— 
The obligors on a bond given to a corporation, by making and signing the 
instrument, admit the corporate capacity of the obligee and in suit on the bond 
cannot plend nd tel corporation.—City of St. Louis vs. Shields, 247. 

2% Corporation acting under color of law—Corporale character, how questioned, 
—If a corporation be acting under color of law, and be recognized as such by 
the State, its corporate character cannot be questioned collaterally. Sucha 
a question should be raised by guo warranto. And ‘the rule prevails even 
though its incorporation may be affected by constitutional provisions.—Id. 

8. Corporations—Grant of powers must be strictly pursued.—Corporations have 
only such powers as are specially given by their charters, or are necessary to 
carry into effect some specified power; and the mode of procedure prescribed 
by the terms of the grant must be strictly pursued. Any other exercise of 
powers is ultra vires. —Mattbews vs. Skinker et al., 329. 

See Banks and Banking, 1; Corporation, Municipal; Corporation, Relig- 
ious; Counties; Jurisdiction, 1; North Missouri Railroad. 

CORPORATIONS, MUNICIPAL; See Bills and Notes, 13; Chillicothe, City 

of ; Constitution of Missouri, 2, 8; Counties; Saint Louis, City of. 
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CORPORATIONS, RELIGIOUS, 

1. Corporations, religious—Christian Church—Incorporation— Majority vote— 
Contest for assets— Fund on deposit, suit for, how brought— Power of corpora: 
tion to hold .property, ete—According to the rules of the “Christian” Church, 
a majority of those voting at any regular meeting of any church organization 
governed in secular affairs; and such a majority voted in favor of the incor. 
poration of one of them, but a minority refused to co-operate in its action, 
The petition for incorporation was accompanied by a list of the members, ag 
furnished by the clerk from the church rolls. Shortly after the incorporation 
the former treasurer delivered to the new treasurer all the books, papers, re. 
cords aud assets previously held by him, among which was a certificate of 
deposit of the old church fund, which had been placed by him in bank. It 
appeared that after the incorporation the church continued to worship in the 
same building, and under the same pastor as before, and was recognized ag 
the same body, and that the minority seceded from it. In suit by the incor. 
porated church against the bank for the fund on deposit, the ex-treasurer 
and minority interpleaded for it, claiming to be the original church, and ag 
such entitled to all its assets. It was held, Ist, that the action of the ma. 
jority was binding on the whole body of church members, and that the incor 
poration, conformably thereto, operated as a transfer of the rights and inter. 
ests of the individual members of the corporation so created ; 2nd, that pre. 
sumptively the list furnished by the church showed its membership; 8d, that 
it was unnecessary for the incorporation, that all the members should sign the 
petition ; but that only those—not less than three in number—applying were 
required to do so, and that the provision of the statute (Wagn. Stat. 1872, p. 
839, 3 2) was for the purpose merely of ascertaining who composed the cor- 
poration; 4th, that the action of the ex-treasurer in turning over the records, 
papers, etc., was an express admission that the fund belonged to the chureh 
in its corporate capacity ; 5th, that the suit was properly brought in the name 
of the corporation, instead of that of the trustees; 6th, that a claim of the 
minority, that under the constitution the plaintiff could not hold the property, 
could not be collaterally considered in such a proceeding ; 7th, that under 
the facts of the case plaintiff was entitled to the fund.—North St. Louis Chris- 
tian Church vs. McGowan et al, 279. 

COTTON, TAX ON ; See Sales, 3. 

COUNTIES. 

1. Counties—Liability for injuries while engaged in enterprises of a peculiar and 
local character— Measure of liability as compared with municipalities and in- 
dividuals.-The rule that counties, being political sub-divisions of the State, are 
not liable for the laches or misconduct of their servants, has no application to 
aneglect of those obligations incurred by counties when special duties are im- 
posed on them. Thus, where the county of St. Louis made a contract for lay- 
ing water-pipe to the county Insane Asylum, the work being done under the 
supervision of the county engineer, and, while a trench was being dug in the 
grounds of the asylum, it caved in and killed one of the workmen, it was held 
that the duty in which the county was engaged was not one imposed by gen- 
eral law upon all counties, but a self-imposed one ; that guoad hoc the county 
was a private corporation, engaged in a private enterprise (more especially as 
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COUNTIES, continued. 
the work was being done on its own property), and governed by the same 
rules as to its liability. In such case it is immaterial, whether the performance 
of the work is voluntarily assumed in the first instance, or is a special duty 
imposed by the legislature, and assented to by the county. And municipal and 
quasi corporations are subject to the same doctrine of liability—Hannon, et 


al. vs. St. Louis Co., et al., 318. 
See Court, County, 


COURT, COUNTY. 

1. County Courts—Sheriffs, settlements with—Conclusiveness of.—County courts 
in settling with sheriffs act only as the fiscal agents of the county, and such 
settlements are not conclusive, but are open to the correction of any mistakes, 
(Marion Co. vs. Phillips, 45 Mo., 75.)—State to use, etc., vs. Roberts, et al., 


888. 
2. Evidence—Sheriffs, suit on bonds of — Settlements—Confusion.—A sheriff 


was authorized to sell county swamp lands, and was authorized to take in pay- 
ment cash, notes for deferred payments, and the countyrailroad bonds. In 
the synopsis of his settlement made from the accounts kept by the clerk of the 
county court, he was apparently charged with a gross sum for everything re- 
ceived, without distinguishing between the cash notes or bonds. Held, that 
with no other evidence than that synopsis, no judgment could be rendered 
against the defendants in a suit on the sheriff's bond.—Id. 
See Election, 1; Mortgages and Deeds of Trust, 16, 

COURT, PROBATE; See Administration, 

COURTS ; See St. Louis Circuit Court ; St. Louis Court of Appeals, 

COURT, UNITED STATES ; See Jurisdiction, 1, 2, 3, 4. 

COVENANT; See Conveyances, 10, 11, 12, 13, 14, 15, 16, 17, 18. 

CRIMES AND PUNISHMENTS; See Practice, criminal, 18, 20. 

CRIMINAL LAW; See Practice, criminal. 

CURTESY; See Husband and Wife, 3, 4, 5. 

CUSTOM. 

1, Custom— What essential to constituie, whew will control—Cannot change the 
law.—A custom, in order to control, must be certain, settled and uniform, and 
not of a character such as to alter the rights and liabilities of parties as fixed 
by law. Custom cannot change or doaway with the requirements of law 
touching the delivery of personal property.—Ober vs. Carson’s Ex’r, 209. 


DAMAGES. 

1. Damages—Risks incident to employment, master not responsible for—A mas. 
ter is not responsible for injuries happening to his servant from the usual and 
ordinary risks incident to the employment in which he is engaged. In all 
such: cases the contract is presumed to be made with reference to those risks, 
Conroy vs. Vulcan Iron Works, 35. 

2. Damages—/nstrumentalities used by servant— When glaringly dangerous he can- 
not recover—Rule where they may be used with great cantion different—Ques- 
tion of caution for jury, when.—Where the instrumentality which the servant is 
required to perform service with is so glaringly and palpably dangerous that a 
man of common prudence would not use it, and with the utmost care and skill 
danger is still imminent, the master cannot be held responsible for the damage 
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DAMAGES, continued. 
resulting therefrom, although the servant may have notified him of the dan. 
ger, and he may have promised to repair it. But where the machinery ana 
appliances though dangerous, are not of such a character that they may not 
reasonably be used by the exercise of skill and diligence, ana the proper cir. 
cumspection is employed, the rule is different. And whether he exercises the 
caution requisite under the circumstances, is a question for the jury.—Id. 

. Damages—Negligence—Giving way of plank at coal hoist—Notification to 
company of danger— Promise of repair—Rule as to liability.— Where boards 
placed between the rails of an inclined tramway on which cars ran at a “coal 
hoist,” being insecurely fastened, gave way under a servant of the company 
owning the same, while he was engaged in the line of his employment in detach- 
ing one of the cars while in motion from a wire rope, and he was in consequence 
run over and injured, it appeared that he had discovered the condition of the 
track two or three days before, and reported the same tohis superior officer, but 
was assured that he would “make the proper repairs,” but could “not do every. 
thing at once.” It also appears that the timbers had been used and were stil] 
being used at the time of the casualty. Held, that the servant had a right to pre. 
sume that the company would take proper steps to secure his safety, and that 
the company was responsible.—Id. 

. Damages—Fealling of building—Superintendent, responsibility of for acts of 
another done with his approval——Misfeasance and non-feasunce— Amended pe- 
tition—Change in cause of action—Statute of limitations—One having the 
general charge and superintendence of the construction of a building was 
held to be responsible for the killing of a workman caused by the falling ofa 
wall which resulted from the giving way of supports on which it rested, under 
the working of a jackscrew, although the appliance was put to work under 
the immediate direction of another person employed by the owner of the 
building, and while the architect was absent, where it appeared that the man- 
ager of the jackscrew was employed under the advice of the architect, and 
subject to his direction, and that he knew and approved of the method adopt- 
ed for effecting the raising. Whether the wall fell because the plan for raising 
it was a bad one, or because the supports were inadequate, in either case the 
disaster was attributable to positive misfeasance for uegligence in a work 
which the architect undertook, but in which he failed to exhibit the care and 
skill which the law imposed upon him. For such negligence he was respon- 
sible not merely tohis employer, but to those injured in consequence, and the 
question whether, and in what respect, he was guilty of negligence, was one 


for the jury under appropriate instructions. The doctrine that agents are not 
responsible to third persons for mere non-feasance, has no application to such 
a case. 

In such suit, where the original petition joined the architect and the owner 


as defendants, charging them with carelessness and negligence in the con- 
struction of the building, and the suit was subsequently dismissed as to the 
owners, and an amended petition was filed alleging that the remaining defend- 
ant (the architect) had the entire superintendence and contro! of the building, 
and that the disaster was caused by his carelessness as such architect, in the 
construction of the building, it was held that the amendment did not change 
plaintiff's cause of action so as to affect the running of the statute of limita- 
tions.—Lottman vs. Barnett, 159. 
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DAMAGES, continued. 

5. Damages— Obvious and covert danger—Risks assumed by servant.—It is the 
duty of the master, where his servant is engaged in hazardous employments, 
to see that every reasonable precaution on his part, to insure safety, is ob- 
served. If the risk is perfectly obvious to the sense of any man, whether ser- 
yant or master, the servant assumes the risk. But where such is not the 
case, and it is fair to presume, that the employee has been guilty of no negli- 
gence, the rule is otherwise.—Keegan vs. Kavanaugh, 230. 

. Damages—Falling in of embankment— Re-assurance of employee— Confidence 
in master—Measure of liability—Negligence.—Where a hod carrier engaged 
at work in an excavation, having manifested some reluctance to descend, was 
ordered by his employer to go down, and the earth caved in upon and killed 
him, held, that the order was an implied assurance that there was no danger ; 
that the laborer properly relied on the superior information of the master, 
and that the latter was liable; that in such case the question of negligence 
was for the jury.—Id. 

4. Damages—-Fall from scaffold—Ill construction—Superintendent—Co-em- 
ployees.—A superintendent, placed in charge of work, is not a fellow servant 
with the employees, but the agent of the master and a vice principal, and not 
within the rule as to the non-liability of the master for negligence of a co-em- 
ployee. And where, by the defectiveness or ill construction of a scaffold 
built by the superintendent or under his directions and necessary for the work 
in which he was engaged, an employee receives a fall and injuries, and the super- 
intendent is guilty of negligence in preparing the scaffold, and if the servant 
exercised proper care, the master will be liable.--Whalen vs. Centenary Church 
of St. Louis, 326. 

8. Defective appliances—Incompetent co-employee.— Where the master employs in- 
competent servants or defective machinery, the risks arising from either of 
these circumstances are not implied by the contract of the servant.—Id. 

9. Master and servant—Care in providing appliances.-To provide a safe place 
where the servant can work is an obvious duty of the employer.—Id. 

10. Master and servant—Care as to appliances.—A waster is bound to exercise 
proper care in the materials and machinery given to a servant to work upon, 
or with, and if this duty is neglected, he is liable for resulting injuries.—Id, 

11. Jnstruction— Vindictive Damages— Evidence.—An instruction awarding vin- 
dictive damages, without evidence to warrant it, is improper —Id. 

12. Practice, civil-Trials-Instructions-Plaintif(’s condition-Contributory negli- 
gence—In suit for damages sustained in stepping off a car, the plaintiff then suf- 
fering from a prior injury, an instruction to find for the plaintiff if the jury find 
that the conductor refused to stop the car where asked, and that the plaintiff 
carefully, and without negligence, stepped off, is erroneous, because the plain- 
tiff’s condition at the time is ignored, and the contributory negligence is left to 
the jury to find as a matter of fact, without any explanation of what would, on 
the evidence, constitute such contributory negligence. And an instruction to 
the jury, that if satisfied the car was moving faster than usual when the plaintiff 
got off, and that plaintiff knew the risk and danger, and was not influenced 
by the remark of the conductor to jump, this was evidence of a want of care, 
was objectionable, in not referring to plaintiff's wound, and in not directing 
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DAMAGES, continued. 
the attention of the jury to facts, which, if satisfactorily proved, would, in the 
estimation of the court, constitute negligence ; but it simply declares certain 
facts evidence of negligence, when the facts did not of themselves constitute 
négligence.—Wyatt vs. The Citizens’ Rly. Co., 408. 

18. Master and servant—Injury—Fellow-laborer, incompetency of — When master 
liable.—A master is not liable for damages to his servant, occasioned by neg. 
ligence or unskilfulness of a fellow-servant, unless there be evidence tending 
to show that the master, or his agent, in selecting the servaut had reason to 
know of such incompetency, or failed to make such inquiries as prudence re 
quired when he was employed, or retained him after his incompetency or un. 
fitness had become obvious.—Lee vs. Detroit Bridge and Iron Works, 566. 

14. Master and servant—Injury—Fellow-servant, incompetency of —Negligence, 
one act of —Evidence.—One single act of negligence by a servant does not by 
itself have any tendency to establish general incompetency.—Id. 

15. Damages—Act of God—Concurring negligence.—The latest decisions of this 
court incline to the opinion, that where the negligence of the defendant con- 
curs in and contributes to the injury, he is not exempt from liability on the 
ground that the immediate damage is occasioned by the act of God or inevit. 
able accideut.—Pruitt vs. H. & St. Jo. R. R. Co., 527. 

See Bills and Notes, 8; Common Carriers, 7, 8, 9, 10; Conveyances, 12, 
15, 16, 17, 18; Evidence, 12; Exclusive rights, 1; Railroads, 2, 

DEATH OF PARTY; See Practice, civil, 1, 2. 

DEATH, PRESUMPTION OF; See Evidence, 1, 2, 8, 4, 7, 8, 9. 

DECISIONS ; See Limitations, 8; Peddler, 1. 

DELEGATION OF POWER; See Stock Law, 1, 2. 

DESCENTS AND DISTRIBUTIONS; See Land and Land Title, 4. 

DESCRIPTION ; See Conveyances, 13, 

DIVORCE. 

1. Divorce—Decree on cross-bill in plaintiff’s absence-—In an action for divoree, 
where defendant files his cross-bill, and the case is called for trial in the ab- 
sence of plaintiff, under the present practice (Wagn. Stat., 1041, 3 16; Id., 
533-4, 3 3) the court may dismiss plaintiff's bill and proceed at the same time 
to hear testimony and award a divorce on the cross-bill. (Nordmanser vs. 
Hitchcock, 40 Mo., 182, commented on,)—Ficke v. Ficke, 385. 

DOWER. 

1, Administration—Mortgage—Sale by administrator—Subrogation— Dower.- 
A widow sued for dower in land sold by the administrator of her husband, oat 
of the proceeds of which sale a judgment on a mortgage by husband and wife 
was satisfied, and the purchaser claimed that he should be subrogated to the 
rights of the mortgagee. Held, that the purchaser could not be subrogated. 
(Jones vs. Bragg; 838 Mo., 387.)—Sweaney v. Mallory, 485. 

2. Estoppel— Dower—Sale of land by administrator— Assent of widow.—Where 
an administrator sells land, representing it to be free of incumbrances, and 
the widow being present assents to this statement, and states that it will be 
sold free of her claim of dower, she is estopped from subsequently claiming 
dower in the land sold.—Id, 

See Mortgages and Deeds of Trust, 15. 
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EASEMENT; See Conveyances, 12, 15, 16, 17, 18. 
EJECTMENT; See Jurisdiction, 6; Practice, civil—Pleading, 16, 17. 
ELECTION. 

1. Elections, contest over—County courts, judges of—Notice of contest, what re- 
quisite in—Statute, construction of.—-In a notice of the contest of the election of 
ajudge of the county court (Wagn. Stat., 573, 3 34), it is sufficient if the notice 
conforms to the statute, and it is not necessary to state the contestant’s eli- 
gibility, nor that the result would have been different, if the irregularities had 
not occurred.—Ledbetter vs. Hall, 422. 

2. Hections—Ballot, numbering of--Statute, construction of.—If the judges of 
election do not cause to be placed on each ballot the number corresponding to 
the number of the voter offering it, it cannot be counted. (Wagn. Stat., 566, 
567, 2? 15.)—Id. 

See Stock Law, 1. 

EMBEZZLEMENT ; See Practice, criminal, 6, 9, 10. 

EMINENT DOMAIN. 

1. Eminent domain—Right of owner to full compensation regardless of benefits.— 
Hough, Judge, expressed the opinion that where private property is taken 
for public use, the owner should receive its full value without regard to the 
benefits supposed to be conferred upon that portion of his property which 
is not taken.—State ex rel., ete. v. City of St. Louis, 244. 

9. Eminent domain—Condemnation of land for railroads— Exceptions to report 
of commissioners.—W here land, taken for railroad purposes, is appraised by 
commissioners, it is the duty of the circuit court, on exceptions filed, to hear 
testimony, if offered, as to the adequacy of the compensation awarded. And 
where such testimony is presented, the refusal of the lower court to consider 
it will work a reversal of the cause.—St. L. & Flor.Rly. v. Almeroth, 348, 

See Jurisdiction, 10, 12, 18 

EQUITY. 

1. Equity—Specific performance—Action to vest titl—Parol promise to leave 
property in consideration of personal attentions, proof of, what sufficient.—In 
suit in equity, brought by the niece against the heirs of her deceased aunt, to 
vest in the former the title to certain lands owned by the latter at the time of 
her death, it appeared that the aunt had written to the guardian of the niece, 
promising that if she would come and live with her, and nurse and take care 
of her, for the remainder of her days, then all her property should, at her 
death, be her niece’s; and it appeared that the guardian assented to the ar- 
rangement, and that it was faithfully carried out by his ward, and that mean- 
while the promise of the aunt was frequently reiterated. Held, 1st, and 
generally, that equity would sustain an action of that description; 2d, that 
such promises, although not clothed in technical and precise terms, would be 
sufficient if no doubt remained as to the intention; 3d, that the contents of 
the letrer might be shown by testimony derived from recollection, its non-pro- 
duction being sufficiently accounted for, and its authorship might be shown by 
proof of general familiarity with the handwriting; 4th, that the promise need 

not be in writing, but would be sufficient if made orally; 5th, that a failure 

to specify the mode of carrying it out, or the property intended to be be- 
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EQUITY, continued. 
queathed, would not impair its binding force; 6th, that the agreement having 
been acquiesced in and carried out by the niece, after her majority, no 
more formal assent thereto on her part than that given by her guardian was 
necessary.—Sutton v. Hayden, 101. ; 

2. Trustee of married wom Joinder of co-defendant in suit to divest her title, 
—One who is appointed trustee for a married woman’s estate, in suit to dives, 
her title, must, if the legal title be vested in him, and should as a matter of 
precaution at all events, be joined as co-defendant.—Id. 

8. Equity—Conveyance-— Undue Influence. Fiduciary relations—Burden of proof. 
—In suit to set aside a conveyance on the ground of fraud and undue infiy. 
ence, where the evidence shows the existence of confidential relations as well ug 
those of principal and agent between the grantor and grantee, the burden 
is upon the latter, and all claiming through him, except purchasers or encum. 
brancers for a valuable consideration without notice, to show that absolute 
fairness, adequacy and equity characterized the trausaction.—Street v. Goss, 
226. 

. Equity— What estales vendible in execution. —Under the present statute (Wagn. 
Stat., 605, 2 16; see also Morgan v. Bouse, 53 Mo. 219) the owner of land, 
the legal title to which has been procured through fraud, etc., has an estate 
therein which is vendible in execution.—Id. 

5. Hquity—Bill to set aside deed on account of fraud—Equity of redemption, 
purchase of at execution sale.—In proceedings to declare a conveyance a mort 
g»ge, and for permission to redeem, a purchaser of an equity of redemption, 
at execution sale, was held to occupy as substantial a footing as though he 
had purchased at a private sale.—Matson v. Capelle, 235. 

. Marital conveyances— Undue influence, what not.—Where property is accumu- 
lated in a great degree by the superior intelligence and active energies of the 
wife, and being thereto induced by his confidence in her, the husband makes to 
her a deed of his property, and it appears that the wife’s influence, though 
great, was salutary and wholesome, and not exerted for fraudulent or selfish 
eonsiderations, the deed will not be set aside on the ground of “ undue influ. 
ence,” such as the law forbids. And it is immaterial as touching the legal 
rights of the parties in such case, that the confidence of the husband may 
have been misplaced.—Hollocher v. Hollocher, 267. 

7. Deeds— Consideration clause—Parol evidence varying and contradicting, when 
proper.—The consideration clause in a deed is always open to explanation or 
contradiction ; certainly so, except as between the parties or their privies, 
where plaintiff seeks to set aside his own deed for lack of a consideration 
therein expressed to have been paid; and so bases his action on his own 
fraud ; and subjeet to the exception, that the consideration clause, for the pur 
pose of giving effect to the operative words of a deed, may be regarded as 
conclusive.—Id. 

8. Conveyance— Consideration expressed in deed—Impeachment of.—Where suit 
is brought by the maker to set aside a deed on the ground that no considera- 
tion whatever passed, and that the same was obtained by fraud and undue in- 
fluence, plaintiff cannot insist, that the consideration, expressed in the deed, 
was uncouscionable, and cannot be attacked by parol evidence.—Id, 
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EQUITY, continued. 

9. Equity—Bill to set aside mortgage of wife's separate estate— Undue influence 
by husband, etc. —Where, by the terms of a deed vesting a separate estate in 
the wife, the husband was made her trustee and specifically required to pro- 
tect the estate against his debts, and it appeared that, being then indebted and 
embarrassed in his business, in conjunction with his creditors he endeavored 
to persuade his wife to sign a mortgage of said property for his relief; that 
after manifesting great unwillingness, and after repeated solicitations and pres- 
sure amounting almost to moral co-ercion, she was finally prevailed on to 
sign the deed. Held, that such proof would warrant a decree setting aside the 
mortgxge.—Sharp v. McPike, 300. 

10. Equity—Injunction—Judgments, fraudulently assigned.—A. alleged and 
proved, that a judgment was obtained against B., himself and another as sure- 
ties on B.’s bond; that B. was heavily indebted and that proceedings in bank- 
ruptcy were begun against B., but they were dismissed on the agreement of 
C., a creditor of B., with the judgment creditor and A. to pay the judgment, 
having it assigned to him, and only to enforce it against B.; that the judg- 
ment was assigned to C., who ordered the sheriff to return the executions un- 
satisfied ; that then the judgment could have been made out of B.; that C, 
caused B.’s property to be attached for his other claims and certain other 
debts ; and subsequently assigned the judgment to other parties, who knew all 

the facts; that executions were then issued on the judgments ; that B. and the 
other surety had become insolveut. Held, that A. was entitled to an injune- 
tion to restrain the sale of his property under that execution. —Biggerstaff vs. 
Hoyt, 481. 

ll. Equity—Evidence—-Oral testimony—Suspicious circumstances—-Supreme 
Court.—Where in an equity case the respondent’s testimony was direct and 
positive, and well sustained all his material averments, while the appellants’ 
testimony was not 8o satisfactory, and their actions were surrounded by suspic- 
ious circumstances and strongly tended to corroborate respondent’s allegations, 
and most of the testimony was oral, this court will not disturb the finding.-Id. 

See Attachment, 5; Bills and Notes, 10, 12; Conveyances, 1, 19; Hus- 
band and Wife, 10; Jurisdiction, 6; Limitations, 17, 18; Mortgages and 
Deeds of Trust, 1, 4, 5; Reference, 3; Sheriff's Sales, 3. 

ESTOPPEL; See Agency, 1, Dower, 2. 

EVIDENCE. 

1. Bvidence—Absence for seven years— Presumption as to time of death.—Where 
one has been absent and unheard of for seven years, the presumption arises 
that he is then dead, but not, that he died at any particular time theretofore. 
To raise the latter presumption, special facts and circumstances should be 
shown, reasonably conducing to that end. The evidence need not be direct 
nor positive; but it should be of such a character as to make it more prob- 
able that he died at a particular time, than that he survived.—Hancock, 
Adm’r, vs. Amer. Life Ins. Co., 26. 

& Evidence—Life, presumption as to continuance of.—When one is known to be 
alive at a certain time, there is a presumption of the continuance of his life 
after that period which must be overcome by some sort of proof.—Id, 


40—vVoL. LXi. 
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EVIDENCE, continued. 

8. Hvidence--Sudden disappearance, ete.—Inference as to death.—Where on 
studious in habits, attentive tu business, with a fixed and permanent residence 
and pleasant domestic relations, suddenly disappears, these facts may Warrant 
a jury in finding his death at the time.—Id. 

4. Evidence—Insurance— Disappearance of assured, circumstances attending. 
Presumpli death arising from.— it br 

yplion as to g from.—In suit brought about the year 1871, 
on a policy of life insurance, wherein the company put in issue the death of 
the assured and set up the forfeiture of his policy by failure to pay a premium 
note which had matured June 8th, 1861, it appeared in evidence that the assured 
was unmarried and without a fixed place of abode; that he disappeared about 
March Ist, 1861, from his boarding place at New York, with the declared jp, 
tention of going to Brooklyn, and did not return; that he left behind clothes 
and a valise of no great value; that prior to his disappearance he had been 
in the habit of writing to his friends and relatives, but was not heard of after. 
ward; that he had lived for years in different states of the south, and had ap. 

‘nounced his intention of going thither to take up arms in her defense, and ex. 
pressed on the other hand no design of making his residence in New York, 
Held, that under such state of facts, although the assured had been unheard 
of for more than seven years, the proof was insufficient to raise a presumption 
of the death of the assured prior to the maturity of the note, and the com. 
pany could not be held.—Id. 

. Promissory note—Suit on—Interest clause, insertion of—Proof as to other 
notes, etc—It is not competent, in order to show that a party to a note in 
suit, has authorized the insertion of a clause respecting interest, to show that 
he was a party to other notes containing similar clauses.—Iron Mountain Bk, 
vs. Murdock, 70. 

. Evidence—Impertinent matter— Testimony as to—Impeachment of witness.— 
A witness caunot be questioned in regard to impertinent matter in order to 
contradict him.—Id. 

. Administration— Granting of letters prima facie proof of death.—In suit by 
aii administrator on a policy of life‘insurance taken out by deceased, where 
defendant admits plaintiffs appointment, but merely denies its legality. and 
the proof shows annual settlements made by him, it will be presumed that 
letters were granted. And the granting of the letters is prima facie evidence 
of the death of the intestate. But such presumption is of the weakest and 
most inconclusive character, and the very slightest evidence will be sufficient 
to overcome it.-Lancaster, Adm’r, vs. Washington Life Ins. Co. of N. Y., 121. 

. Life insurance—Disappearance—Presumption as to fact and time of death— 
Where, when last heard from, one was in contact with some specific peril, this 
circumstance may raise a presumption of death without regard to the duration 
of the absence, But other circumstances may create the same presumption, 
as where the circumstances of the disappearance are more consistent with the 
theory of death than that of a continuance of life, when considered with refer- 
ence to those influences and motives which ordinarily govern men ; in either of 
which eases the jury may infer death at any time, within the seven years, 
such as may seem to them most probable.—ld, 
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EVIDENCE, continued. 

9. Life insurance— Disappearance on steamer—Case stated raising presumption 
of accidental drowning.—In suit on a life insurance policy, it appeared that 
the assured who was an unmarried man of about forty years of age, took pas- 
sage on a lake steamer bound for Buffalo; that on the voyage he seemed 
to be sick and despondent; that while the vessel was in Lake Huron, 
he was seen in the evening on the guard, and leaning out through a 
“shutter ” in the bulwark of the boat, which opened upon the water; that on 
landing at Buffalo, ineffectual search was made for him, but iu his state- 
room were found his cvat, hat and valise; that the vessel stopped at way 
posts, but he was not seen to go ashore, and could not have landed unob- 
served. Held, that the testimony was amply sufficient to show that he was 
brought in contact with a specific peril, and to raise the presumption of his 
death by drowning; and that such state of facts also raised the presumption 
that his death was the result of accident.—Id. 

10. Evidence— Record, insertion of, in pleadings—Introduction in evtdence.—The 
rule is well settled, that where a record is admissible for any purpose, it may 
be inserted in the pleadings, or it may be introduced in evidence with the 
same effect.—Strong vs. Phoenix Ins. Co., 289. 

11. Insurance, marine—Sinking of boat at port— Unseaworthiness.—The sinking 
of a boat at port raises a violent presumption of uuseaworthiness, and this is 
always a defense to cuit for such loss.—Gartside vs. Orphans’ Benefit Ins. Co., 
$22. 

12. Evidence—Agents, statements of.—A statement by an agent of a railroad, that 
it was reported that there had been a delay in a freight train, and that, if the 
facts were as represented, the company ought to and would pay the dam- 
ages, and requesting the party in interest to investigate the facts, is incompe- 
tent, and irrelevant in a suit against the road for damages from such delay.— 
Tuggle vs. St. L., K. ©. & N. R. R. Co., 425. 

13. Practice, civil —Supreme Court —Illegal testimony— When will reverse.— 

Where the evidence is conflicting, and illegal testimony is admitted, which 
might mislead a jury, the court might be required to seud the case back for a 
new trial; but where there is no conflicting evidence, indeed no testimony 
for the «ppellant, it is more in accordance with the provisions of the statute 
(Wagn. Stat., 1067, 3 33), to let the judgment stand.—Id. 

14. Hguity— Evidence—Oral testimony —Suspicious circumstances —Supreme 
Court.—Where in an equity case the respondent’s testimony was direct and 
positive, and well sustained all his material averments, while the appellants’ 
testimony was not so satisfactory, and their actions were surrounded by suspi- 
cious circumstances and strongly tended to corroborate respondent’s allega- 
tions, and most of the testimony was oral, this court will not disturb the find- 
ing.—Biggerstaff vs. Hoyt, 481. 

See Admissions; Agency, 1, 3, 4; Bills and Notes, 1, 3, 4, 5; Bond, 1; 
Conveyances, 8, 20; Court, County, 2; Custom, 1; Damages, 13, 14; 
Equity, 1, 7, 8, 11; Good Will, 2; Insurance, Fire, 6, 7; Insurance, 
Marine, 1; Judgment, 6; Malicious Attachment, 1; Mortgages and Deeds 
of Trust, 1, 17; Practice, civil—Trials, 1, 2, 5, 6, 7, 11; Practice, crimi- 
nal, 18, 20; Practice, Supreme Court, 2, 3,5; Railroads, 4,5; Reference, 
1, 2; Witnesses, 
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EXCLUSIVE RIGHT. 

1. Heclusive right to manufacture articles—Infringement on—Measure of dam. 
ages.—Where defendant has infringed on plaintiff’s exclusive right to manufac. 
ture and sell certain articles, on a proper case presented he will be entitled 
to all the profits made by defendant therefrom, regardless of the question 
whether plaintiffs business has been interfered with, or his profits affected 
thereby.—Peltz vs. Eichele, 171. 

2. Good will— Violation of covenant of—Diversion of trade—Measure of dam. 
ages— Evidence, what proper.—Where in an action for violating a covenant not 
to manufacture a certain article, plaintiff merely charges that defendant has 
diverted plaintiff's patronage to himself, and thereby injured or destroyed the 
good will of plaintiff's business, without alleging any claim to the profits made 
by defendant on articles, the exclusive right to manufacture which belonged 
to plaintiff, or to the profits derived from the use of a trade mark, the exclusive 
right to which was in plaintiff, his measure of damages is not what defendant 
has gained, but what he has lost by the breach, whether defendant’s profits 
have been greater or less than that amount. And in ascertaining plaintiff's 
losses, defendant’s profits may be given in evidence in connection with the 
diversion of customers from plaintiff to defendant, and the amount of plain. 
tiff’s purchases and manufactures and sales, and any reduction in the price 
of articles sold in consequence of the unlawful competition.—Id. 

EXECUTION. 

1. Sheriff's deed—Recitals— Transcript from justice—Ezecution and return 
nulla bona.—In a sheriff’s deed on an execution issued on a transcript from 
justice, it is not necessary to recite that an execution was issued by the jus. 
tice and returned nulla bona. (Carpenter vs. King, 42 Mo., 224.)—Perkins va, 
Quigley, 498. 

2. Officers, public—Clerk of circuit court—Acts, presumption in favor of valid. 
ity of —Execution issued on transcript.—The clerk of the circuit court being 
prohibited from issuing an execution on a transcript from a justice, till an 
execution has been issued by the justice and returned nulla bona, semble, that 
it will be presumed when the clerk issues an execution, that such prior execu 
tion has been issued and returned nulla bona.—Id. 

See Attachment, 3; Equity, 4,5; Fraudulent Conveyances, 2; Homestead, 
1; Judgment, 9; Justices’ Courts, 1, 3; Practice—Supreme Court, 8; 
Sheriff's Sales, 6 ; Unlawful Detainer, 1. 


F. 


FILING INSTRUMENT WITH PLEADING; See Practice, civil—Pleading, 19. 
FIXTURES ; See Mechanics’ Liens, 2. 
FRAUD; See Administration, 9,10; Bills and Notes, 2, 3, 5, 6, 7; Contracts, 
2; Equity, 5, 10, 11; Judgment, 4, 5; Mortgages and Deeds of Trust, 
18; Practice, civil—Pleading, 12. 
FRAUDS, STATUTE OF 
1, Statute of frauds—Mortgages—Tacking verbal agreement by mortgagee as t 
subsequent advances.—A verbal agreement that subsequent advances shall 
constitute a lien on land already conveyed as a security for former loans, is 
within the statute of frauds and void.—O’Neill v. Capelle, 202. 
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FRAUDULENT CONVEYANCES. 

1. Fraudulent conveyances—Deed to wife—Embarrassed debtor.—A deed to his 
wife made by a man, who at the time is largely indebted or in greatly em- 
parrassed circumstances, will be set aside in favor of his creditors. —Stivers va, 
Horne, 473. 

g. Conveyances— Quit-claim—Innocent purchaser— Execution sale—Deed, suit to 
set aside.—In a suit to set aside a deed for fraud by a purchaser of the gran- 
tor’s interest at an execution sale, one, who purchased by quit-claim deed 
(Ridgeway vs. Holliday, 59 Mo., 444) several months after the execution sale, 
cannot claim to be a purchaser without notice.—Id. 

3. Homesteads— Debts anterior to acquisition of. —A claim of homestead exemp- 
tion will not avail against debts created prior to the acquisition of the land 
gued for. (Farra vs. Quigly, 57 Mo., 284.)—Id. 

See Mortgages aud Deeds of Trust, 19, 20, 21. 


G. 


GARNISHMENT. 

1. Garnishmen!—Return of officer—Attachment—“ In hands” of defendant.-- 
Tie return of an officer on a summons of garnishment, that he summoned the 
garnishee * * to answer touching his indebtedness to defendant, is insufficient 
to give the court jurisdiction. The return should show that the officer had at- 
tached the property or evidences of debt “‘in his hands.” (Wagn. Stat., p. 
186, 3 23, subd. iv., and see also ibid, 666, 313.) And for an omission so to 
state the garnishment may be quashed on motion. Pending such motion, 
however, the officer inay amend his return in accordance with the facts.—Norvell 
vs. Porter, 309. 

See Attachment, 1, 2, 3, 4, 5. 

GENERAL ASSEMBLY; See Legislature. 

GOOD WILL. 

1. Good will—Labels and wrappers—Protection, what afforded.—The good will 
of a business, as embodied in labels and wrappers bearing the name of the con- 
cern, or other brands or marks, will be protected on principles analagous to 
those applied in cases of infringement of trade marks.—Peltz vs. Eichele, 171. 

2. Good will—Violation of covenant of—Diversion of trade—Measure of dam- 
ages— Evidence, what proper.—Where in an action for violating a covenant not 
to manufacture a certain article, plaintiff merely charges that defendant has 
diverted plaintiff's patronage to himself, and thereby injured or destroyed the 
goo! will of plaintiffs business, without alleging any claim to the profits made 
by defendant on articles, the exclusive right to manufacture which belonged 
to plaintiff, or to the profits derived from the use of a trade mark, the exclusive 
tight to which was in plaintiff, his measure of damages is not what defendant 
has gained, but what he has lost by the breach, whether defendant’s profits 
have been greater or less than that amount. And in ascertaining plaintiff's 
losses, defeudant’s profits may be given in evidence ia connection with the 
diversion of customers from plaintiff to defendant, and the amount of plain- 
tiffs purchases and manufactures and sales, and any reduction in the price of 
articles sold in consequence of the unlawful competition.—Id. 

GRAIN ; See Sales, 4. 
GUARDIAN AND WARD; See Administration, 9, 10, 





HOMESTEAD. 

1. Homesteads— What constitutes—Contiguity of land—Statute, construction of. 
The only restrictions concerning homesteads in the statute (Wagn. Stat., 697, 
2 1), relate to the quantity and value of the land, and the parcels of land 
composing it need not be contiguous, provided they are used in connection 
with each other,.—Perkins v. Quigley, 498. 

See Fraudulent Conveyances, 3. 

HUSBAND AND WIFE. 

1. Slatute of limitations— Disability of married women—Land descended or ae 
crued to wife—Disseizin of —Statute begins to run as against wife, when.— 
Where a title descends or accrues to a married woman, she has not a mere 
reversionary interest in the land consequent upon her husband's death, and 
a disability as to such estate till that event. During coverture the husband 
is not a tenant, by the curtesy, but is only seized in the right of the wife, 
Their seizin is joint, and the statute of limitations (Wagn. Stat., 916, 3 4) will 
begin to run against her from the joint disseizin of both. And if she fail to 
sue within twenty-four years after such disseizin, her right of action is barred, 
Tie fact that the husband has the power during coverture to create a particu- 
lar estate, either jure mariti, or as tenant by the curtesy initiate, without his 
wife’s joinder, and thus terminate her estate, has not under the above statute 
the effect of making her interest merely reversionary.—Valle v. Obenhause, 81, 

2. Statute of limitation of twenty-four years—Effect of on rights of married wo- 
men.—The statute prescribing a limitation of twenty-four years (Wagn. Stat., 916, 
24) was designed to operate uniformly after a certain definite period, asa 
statute of absolute repose, affecting either infants, femes covert, insane per- 
sons, etc. —Prr SHerwoop, Juper.—Id. 

8. The statute of limitations will not begin to run against a married woman, on 
account of a disseizin of her fee simple lands, occurring after the creation in 
her husband of a tenancy by the curtesy initiate, until the determination of 
such estate.—Pxgr Hoven, Juper, Dissentine.—Id. 

4. During the existence of the husband’s estate by the curtesy initiate, the wife 
has no right of entry, whether such estate has been conveyed by the husband, 
or not.—Id. 

5. The estate of a tenant by the curtesy initiate is an eslate for his own life and 

@ is held by bim in his own right, and not in right of his wife; and such estate 
can be transferred to an adverse occupant by operation of the statute of limi- 
tations, as well as by conveyance, or sale under execution.—Id. 

6. Trustee of married woman—Joinder of co-defendant in suit to divest her title. 
—One who is appointed trustee for a married woman’s estate, in suit to divest 
her title, must, if the legal title be vested in him and should as a matter of pre- 
caution at all events, be joined as co-defendant.—Sutton v. Hayden, 101. 

4. Separate estate of wife—Acknowledgment— Examination apart from husband. 
—Where in a conveyance of land made in trust for the separate use and bene 
fit of a married woman, she is authorized by any written order to directa 
conveyance or mortgage, such instrument passes her title although her ac 
knowledgment be not taken “ separate and apart” from her husband.—Sharp 
v. McPike, 300. 
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HUSBAND AND WIFE, continued. 

8. Equity — Bill to set aside mortgage of wife's separate estate— Undue influence by 
husband, ete.—Whiere, by the terms of a deed vesting « separate estate in the 
wife, the husband was made her trustee and specifically required to protect the 
estate against his debts, and it appeared that, being then indebted and em- 
parrassed in his business, in conjunction with his creditors he endeavored to 
persuade his wife to sign a mortgage of said property for his relief; that af- 
ter manifesting great unwillingness, and after repeated solicitations and pres. 
gure amounting almost to moral co-ercion, she was finally prevailed on to 
sign the deed. Held, that such proof would§warraut a decree setting aside the 
mortgage.—Id. 

. Married women, nole by—Intention to bind separate estate —In reference to 
her separate estate, a married woman is treated as a feme sole ; and the giv- 
ing of a note, or making of a written contract, by her, raises the presumption, 
that she intends to bind such estate. The contrary intention may be shown, 
but it must appear from the instrument itself, and cannot be shown by parol. 
—Metropolitan Bk. of St. Louis v. Taylor, 338. 

10. Husband and wife— Personal property, separate estate in, how reached—Attach- 
men'— Equity—The separate estate of a wife in personal property cannot be 
reached by attachment proceedings, but only by appropriate proceedings in 
equity, and then only when she has created a charge on her separate estate 
binding thereon. —Guage v. Gates, 412. 

See Divorce; Dower; Frauduleut Conveyances, 1; Land and Land Titles, 4. 


INCUMBRANCES; See Conveyances, 10, 11, 12, 14, 15, 16, 17, 18; Dower, 1, 
2; Mechanie’s Lien, 2, 3; Mortgages and Deeds of Trust; Sheriffs’ 
Sales, 5. 

INDICTMENT ; See Practice, criminal, 1, 2, 11, 12, 13, 15, 17. 

INDORSEMENT;; See Bills and Notes, 

INFANTS; See Guardian and Ward. . 

INJONCTION ; See Banks and Banking; Equity, 10; Revenue, 6. 

INSTRUCTIONS ; See Damages, 11; Insurance, Fire, 2, 7, 11; Practice, civil— 

Triais ; Practice, criminal, 16, 20, 21. 

INSURANCE, FIRE. 

1. Insurance policy—False swearing, what will avoid. —The false swearing, which 
will forfeit a claim on an insurance policy, must be either in the submission 
of preliminary proofs of loss, or in the examination to which, according to the 
terms of the policy, the assured may be subjected.—Schulter vs. Merchants» 
Mut, Ins. Co., 236. 

2. Insurance—False swearing of assured—Discrepancy between “proof of loss” 
and amount sworn to at trial—Instructions—Presumptions, etc.—If there be 
a difference claimed under a policy of insurance and that swern to by the as- 
sured himself on the trial, or established by the uncontradicted evidence on 
the cause, it is a question for the jury, whether, under all the circumstances, 
the discrepancy is the result of accident, or mistake, or fraudulent intent, of 
the assured. To forfeit his rights, the swearing must be not only false but 
frau-iulent; and the discrepancy, although unexplained, will not raise the pre- 


sumption that the latter is the case. 
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INSURANCE, FIRE, continued. 

And an instruction, that if the jury found a difference between the amount of, 
loss sworn to in plaintiffs’ proof of loss and the amount of loss proven on 
trial, in the absence of explanatory evidence they should find for defendant, 
was held bad for the above reasons, and also because the court could not de. 
clare what amount had been proved at the trial, and because such instruction 
might warrant the jury in finding for defendant, if they ascertained the loss 
proven to be in fact less than that claimed in proof of loss.—Id. 

. Re-insurer bound by judgment against original insurer, wher.—Where judg. 

ment is rendered against the original insurer, and he has contested the suit 
with the advice or acquiescence, and for the benefit of, the re-insurer, the lat- 
ter will be bound by the judgment, and for the costs and expenses incurred 
in the defense, although not made a party on the record.—Strong and Gantt 
The Phenix Ins, Co., 289. 
Judgment—Privies not parties, bound by, when.—Where one is bound to pro- 
tect another from liability, he is bound by the result of a litigation to which 
such other is a party; provided, he had notice of the litigation, and opportu. 
nity to control and manage it.—Id. 

. Re-insurer liable solely to re-insured,—There is no privity between the one 
originally insured and the re-insurer; and the liability over the re-insurer ig 
solely to the re-insured.—Id. 

. Practice, civil—Evidence, weight of—Insurance—Burning of Property — 
Where in a suit on a policy of insurance, the defense is, that the burning of 
the property was due to the act of the plaintiff, the issue is to be decided, 
as in other civil cases, according to the preponderance of evidence and the 
reasonable probability of its truth. (Marshall vs. Thames Fire Ins. Co,, 
48 Mo., 586, and Polston vs. See, 54 Mo., 291.)—Rothschild v. The Amer. Cent, 
Ins. Co., 356. 

. Practice, civil—Tricl—Instructions— Commenting on Evidence,—An instruc 
tion in a suit ona policy of insurance, where the defense was, that the plaintiff 
caused the burning of the property ‘insured, which would avoid the policy, 
stated, that the issue was to be decided by the preponderance of evidence ; 
the court added thereto—“ regard being had, however, to the serious nature of 
the charge, in determining the preponderance or weight of evidence.” Held, 
improper, as injecting into the case an element of criminality, which it was 
the object of the instruction to eliminate, and as also being a commentary on 
the evidence, and besides the intent of the plaintiff in causing the burning of 
the property was not involved in the case —Id. 

. Insurance—Policy, conditions of —Other insurance, notifications of—Quare 
will the renewal of a policy, or the taking out of other insurance in place of that 
expiring, vitiatea policy in another company, which required a notification ol 
all subsequent insurance, no notice having been given, and the property nevet 
being insured for a greater amount than was allowed in the last policy ?—Id. 

See Judgment, 1, 3. 


INSURANCE, LIFE; See Evidence, 4, 8, 9. 
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INSURANCE, MARINE. 

1. Marine insurance—Sinking of barge at port—Petition—Allegations as to 
cause of loss—Sufficiency of.—In an action on an insurance policy for loss of 
a barge with her cargo, the petition alleged an insurance against all loss “in 
said voyage by reason of the adventures and perils of said rivers, and all other 
perils,” etc., and then alleged that she sprung a leak and sunk at port. Held, 
that although the loss as stated did not come within the perils of the voyage 
specifically insured against, it may have been caused by one of the “oiher 
perils ;” and that the general allegation following the special statement of 
loss, that tie damage arose from “one of the perils insured against” was suf- 
ficient on demurrer; that whether such was the fact was a question for the 
jury on the evidence, or for the court on motion for non-suit.—Gartside v. Or- 
phans’ Ben. Ins. Co. of St. Louis, 322. 

2. Insurance, marine—Sinking of boat at port—Unseaworthiness.—The sinking 
of a boat at port raises a violent presumption of unseaworthiness, and this 
is always a defense to suit for such loss.—Id, 

See Judgment, 1, 3. 

INTEREST ; See Administration, 13, 14, 19; Bills and Notes, 8, 4, 5, 6; Mort- 
gages and Deeds of Trust, 11, 12; Revenue, 4. 

INTERPLEA ; See Attachment, 1,2; Revenue, 4, 


J. 


JEOFAILS; See Practice, civil—Pleading, 11. 

JUDGMENT. 

1, Re-insurer bound by judgment against original insurer, when.—Where judg- 
ment is rendered against the original insurer, and he has contested the suit 
with the advice or acquiescence, and for the benefit of, the re-insurer, the lat 
ter will be bound by the judgment, and for the costs and expenses incurred 
in the defeuse, although not made a party on the record.—Strong, et al., ve. 
Pheenix Ins. Co., 289. 

* 2. Judgment—Privies not parties, bound by, when.—Where one is bound to pro- 
tect another from liability, he is bound by the result of a litigation to which 
such other is a party; provided, he had notice of the litigation, and oppor- 
tunity to control and manage it.—Id. 

3. Re-insurer liable solely to re-insured.—There is no privity between the one 
originally insured and the re-insurer; and the liability over of the re-insurer 
is solely to the re-insured.—Id. 

4. Judgment—Setting aside of on ground of fraud in obtaining.—It would re- 
quire a strong case to authorize the setting aside of a judgment taken by 
default on the ground that the same was procured through false representa- 
tions. —Obermeyer vs, Einstein, et al., 341. 

5. Agent—Judgment obtained by neglect—Liability of principal—Mere neglect 
of an agent or attorney to defend a suit, will not discharge the principal from 
the judgment obtained, unless there was a fraudulent combination or collu- 
sion, participated in by the plaintiff.—Matthis vs. Town of Cameron, 504. 

6. Judgments—Loss or destruction—How restored— Common Law— Notice.—Lost 
or destroyed judgments (prior to the legislative enactment on that subject) 

might be restored or proved at common law, but in every such case the op- 

posite party should ve notified—George vs. Middough, 549. 
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JUDGMENT, continued 

7. Summary proceedings—Motions—Notice.—Whenever a party’s rights are to be 
affected by a summary proceeding or motion in court, he must be notified jn 
order that he may appear.—Id. 

8. Judgmenis—Record book, destruction of — Revival--Scire facias—Nul tiel record. 
—Tire destruction of the record book, in which the judgments are written, does 
not destroy the judgment debts, and though the judgments are wrongfully re. 
stored by the court without notice to the debtors, yet, when the judgments are 
revived by scire facias with notice to the debtors, then they should make their 
objection by plea of nul tiel record.—Id. 

9. Judgments—Revivals of —Ezxeculions- When outlawed—Statute, construction of. 
—A judgment was obtained in 1859, was revived from time to time, the last 
revival being in 1867, and execution was issued in 1872. Held, that the exe. 
cution wus a nullity, being issued more than ten years after the date of the 
judgment (Wagn. Stat., 791, 3 11), and that the lien of the seive facias expired 
before the execution issued. (Id., 790, 3 4.)-—Id. 

The judgment being revived from time to time, the execution could rightfally 
issue, and that a purchaserat the sale would take title underit. Perr Sue- 
woop, J.—Id. 

See Administration, 10, 16; Attachment, 4; Equity, 10; Justices’ Courts, 1, 
2, 3,4; Mechanics’ Lien, 2; Practice, civil, 3; Practice, civil—Pleading, 
6, 15; Replevin, 2. 

JURISDICTION. 

1. Corporations —Citizenship—U. S. Courts, removal of causes to.—Corporations 
have citizenship for the purposes of suing and being sued, and are embraced 
in the U.S. legislation with reference to the removal of causes to its courts 
from State Courts.—Stanley vs. Ch., R. I. & Pac. R. R. Co., 508. 

2. Practice, civil—_-U. S. Courts, removal of causes—Stale courts, jurisdiction of, 
afier application for removal—Amendments to pleadings.—After an applica- 
tion for the removal of a cause to the U. S. court is regularly made, the State 
court has no further jurisdiction, and cannot allow amendments to the plead- 
ings.—-Id. ; 

. Practice, civil—U. 8S. Courts, removal to—Applreation for.—An application 
for the removal of a cause, which complies with the requirements of the ex- 
isting law, is not invalid because it prays for the removal under laws which 
have been repealed.—Id. 

. Practice, civil—Jurisdiction—Removal, application for— Trial— Other remedy 
— Cause, reversal of.—By participating in the trial of a cause after the court 
has improperly refused an application for its removal to the United States 
Court, the defendant does not waive the question of jurisdiction, nor does the 
fact, that he might have pursued another remedy, prejudice his right to have 


the judgment of the lower court reversed by this court.—-Id. 

. Presumption—Courts of general jurisdiction— Acts collaterally called in ques 
tion..— Where the records of courts of general and common law jurisdiction are 
silent, and nothing is apparent thereon showing abseuce or lack of jurisdiction; 
jurisdiction will be presumed asa matter of law when collaterally called 
in question.— Huxley vs. Harrold, 516. 
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JURISDICTION, continued. 

6. Practice, civil—Suit where to be brought—Real estate—Slatute, construction 
of.—The statute (R. C. 1855, p. 1221, 3 3), directing that suits affecting real 
estate, shall be brought in the county where the land or a part thereof is situ- 
ated, refers to suits in equity, ejectment, and the like, and not to attachment 


suits.—Id. 

4. Practice, civil—Attachment, suit by, where to be brought——Statute, construc- 
tion of.—Under the revised code of 1855 (p. 1221, 32; p. 244, 3 20) suits by 
attachment could be brought in any county where the defendant had prop- 
erty, real or personal, and separate writs might issue to other counties in 
which he had property.—Id. 

8. Practice, civil—Suits where to be brought—Stahite, construction of.—The 
second section of the practice act (Wagn. Stat., 1005,) applies where the 
suit is brought against the property of the person alone, or there are no 
other defendants residing in the same county. The third section is intended 
to meet the case where the action is for the possession or there is something 
affecting the title. —Carter vs. Arbuthnot, et al., 582. 

. Attachment—Suits by, where to be broughi—Statute, construction of.—4In suits 
by attachment (Wagn. Stat., 185, 321), if the defendants reside or have prop- 
erty in different counties, then separate writs may issue to every such county. 
Wherever a defendant resides or has property, the suit may be instituted. 
Either the one or the other gives jurisdiction. Jurisdiction being thus ob- 
tained, a separate writ may then issue to any co-defendant, who either resides 
in, or has any property in, another county.—Id. 

10. Practice, civil—Jurisdiction—Railroads— Appropriation of property—Re- 
cord, what it must show.—When superior courts are engaged in the exercise 
of special and limited statutory powers, their records are subject to the same 
rules as those of courts of special and limited jurisdiction, and in proceedings 
to appropriate private property for the use of a railroad, the record must show 
that the parties to the suit could not agree upon the compensation to be paid. 
(Wagn. Stat., 326, 3 1.)—Kans. City, St.. Jo. & C. B. R. R. Co. vs. Campbell, 
Nelson & Co., 585. 

11, Practice, civil—Jurisdiction— Question, when to be raised.—The question as 
to the jurisdiction of the court may be raised at any time and by any party.— 
Id. 

12. Process—Summons, service of—Acknowledgment 0f —Adults—Infants—Slat- 
ute, construction of.—A summons must be served on a minor precisely as on 
an adult. (Wagn. Stat., 1007, 3 7.) An acknowledgment in writing on the writ 
of the service of summons (Wagn. Stat., 1008, 3 9) can only be made by 
adults or those capable of acting for themselves. A minor cannot do it, nor 
can his guardian for him. The statute relative to the appropriation of lands 
(Wagn. Stat., 326-7, 3 1), requiring guardians to be made parties defendant, 
does not alter the rule as to the service of process.—Id. 

18. Summary proceedings—Property, divestiture of—Record, what must show-— 
Wherever it is attempted by summary proceedings to divest the owner of his 
property, the record must affirmatively show, that the conditions precedent to 
the exercise of such extraordinary powers have been fully complied with —Id. 

See Attachment, 2; Mechanic’s Lien, 1; Officers, 1, 2,5; Practice, crim- 
inal, 1. 
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JURY; See Practice, civil—Trials, 6, 8; Practice, criminal, 5. 

JUSTICES’ COURTS. 

1. Justice’s judgment—Revival by executriz—Cilation— Lapse of more than ten 
years—Construction of statule—A citation for the revival of a judgment of a 
justice (Wagn. Stat., 830, 3 5), praying that it be revived in the name of the 
executrix, would not authorize the justice to issue an execution on the revived 
judgment, more than three years having elapsed since the rendition of the 
judgment; the proceedings not being had with a view to revive the judgment 
and issue execution thereon, as provided by statute. (Wagn. Stat., 830, 33 7 
8, 9.)—Corby vs. Tracy, 511. 

2. Judgment—Courts of record—Justices—-Revival—Scire facias— Limitations, 
statute of. —A scire facias may issue to revive a justice’s judgment after the 
lapse of ten years. The statute of limitations applies only to judgments of 
courts of record. (Humphreys vs. Lundy, 37 Mo., 320.)}—Id. 

8. Justices’ judgments —Execution—Scire facias— Transcript —Lien—Statute, 
construction of.—The statute (Wagn. Stat., 830, 3 6), prohibiting a party from 
suing out an execution on a justice’s judgment more than three years after 
its rendition, when such judgment had not been revived, refers exclusively to 
the issuing of executions by justices, and has no application to proceedings 
on a transcript filed in the office of the clerk of the circuit conrt. The lien 
will attach from the time the transcript is filed, with like effect as upon a 
judgment from the date of its rendition. (Carpenter ve. King, 42 Mo., 219.)}— 
Id. 

. Justices’ judgments—Transcript—Filed thirteen years afler rendition of judg- 


ment—Siatus of.—Quere, can an execution be issued at any time for ten 
years after the filing of the transcript of the judgment of a justice’s court, (in 
this case, the transcript being filed thirteen years after the rendition of the 
original judgment), or must the circuit court take coguizance of the time of 
the original judgment ?—Id. 

See Execution, 1, 2. 


L. 


LABEL; See Good Will, 1. 

LAND AND LAND TITLES. 

1. Shelley’s case—Rule in, abolished in Missouri.—Since the enactment of the 
statute of wills in 1825, § 18, and that respecting conveyances in 1845, 37, 
the rule in Shelley’s case has no longer any existence in this State. Anda 
deed to “A.,” or in trust for “A.” for life, remainder over in fee simple to the 
heirs, creates simply a life estate in A.—Tesson vs. Newman, 198. 

2 Limitations—State statute no bar prior to issue of U. S. patent.—Under the 
decision of Gibson vs. Chouteau (13 Wal., 92) possession for tle period named 
in the S:ate statute of limitations is no bar until the legal title passes out of 
the United States. (McElhinney vs. Ficke, 61 Mo., 329.}—Miller vs. Dunn, 
216 

8. Adverse possession—Right of, simply an equity- Effect of, when so pleaded.-The 
right of adverse occupancy in such case was simply an equity, and if properly 
pleaded would bar a recovery. —Psr Hoven, J.—Id. 











INDEX. 637 








LAND AND LAND TITLES, continued. - 

4. Spanish and territorial law—Ante-nuptial contract—Spanish law of “arras” 
—Common law.—A conveyance of land in the territory of Louisiana, made in 
1808, by an American inhabitant, in contemplation of marriage, which deed 
jn no wise conformed to the Spanish or eivil law, and contained nothing in its 
terms to indicate a reference to the Spanish law of arras, would be held to 
be governed by the common law, or at least so much of it as had, by positive 
statutes, been introduced into the territory; and, accordingly, by the statute 
of descents and distributions, would not be held as conveying only one-tenth 
part of the donor’s property.—Id. 

6. New Madrid certificate—Head-right confirmation—Location of—Minutes of 
old board and recorder Bates—Place of record prima facie proof of location, 
etc., etc. —Suit involving the title to land obtained under a new Madrid certifi- 
cate developed the facts that an original application, made in 1806, to the first 
board of commissioners, for a head or settlement right, merely bounded the 
land by natural objects, and it was shown to adjoin a confirmation proved to 
be for land which was in the district of New Madrid in 1804. The minutes 
of the old board and of recorder Bates showed that the head-right confirma- 
tion was in Cape Girardeau. But a subsequent deed made in 1808, conveying 
the same grant, was recorded in New Madrid, and by the law then in force 
it could only be recorded in the district where the land was situated ; and the 
deed itself recited that both parties resided in Cape Girardeau. The New 
Madrid certificate was issued for the same tract. The territorial sub-division 
into districts in 1804 and 1808 was not shown in evidence. Held, that pri- 
ma facie the record of the deed in New Madrid districts showed that in 1808 
the land was embraced therein, and this conclusion was greatly strengthened 
by the recital showing that while both parties resided in Cape Girardeau, they 
proceeded to New Madrid to procure its record; that as the New Madrid cer- 
tificate could not issue for land in Cape Girardeau, the minutes of the board 
and of the commissioner, locating the land in Cape Girardeau, should be held 
to be a mistake, and that it devolved on the party so claiming to prove alt- 
unde, that in point of fact the district of New Madrid did not in 1808 embrace 
the tract.—Id. 

6. Sheriff's sales—Purchaser— What title acquired—Recording acts.—A pur- 
chaser on execution buys only the title of the judgment debtor, and if that title 
was subject to equities, it remains so in the hands of the buyer, although they 
may be totally unknown to him. This general proposition is much modified 
by the recording acts of this State. (Hill vs. Paul, 8 Mo., 480; Davis vs. : 
Ownsby, 14 Mo., 175; Valentine vs. Havener, 26 Mo., 133.)—Mann vs. Best, . 
491. 

7. Conveyances—Quit-claim— What title acquired.—A purchaser by quit-claim 
obtains just such title as the vendor had, and the land iu his hands remains 
subject to the equities attaching to it in the hands of the vendor, though they 
may be unknown to the purchaser.—Id. 

See Conveyances ; Corporations, Religious, 1; Equity, 1, 2, 8, 4, 5; Mort- 
gages and Deeds of Trust, 1, 2, 3, 4,5; Replevin, 3; Revenue, 3; Un- 
lawful Detainer, 1. 

LANDLORD AND TENANT; See Unlawful Detainer. 

LARCENY ; See Practice, criminal, 17, 19, 
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LEGISLATURE. 


1. Legislative acis should have prospective operation.—A prospective operation 
should always be given to legislative enactments, unless a different intent ig 
clearly shown.—State ex rel vs. Ferguson, 77. 

2. Constilution— Special law, necessity of— Legislature.—As to whether a general 
law can be made applicable, or whether a special act is necessary in a given 
case, the legislature is the exclusive judge. (See 3 27 of Art. IV, of late Con. 
stitution.)—City of St. Louis vs. Shields, 247. 

8. Constitution—Tazalion, rates of—Proviso allowing alteration— When goes 
into effect.—The provision of the constitution, limiting the rate of taxation, 
does not require legislative action to enforce it, and goes into effect at once, 
notwithstanding the proviso allowing the rate to be increased by legislative ac- 
tion and a specified popular vote.—St. Jo. Bd. Pub. Schools vs. Patten, 444, 

4. Legislature—Compulsion to make laws.—Under our system of government 
there is no power to compel the legislature to make laws.—Id. 

See North Missouri Railroad, 1; Stock Law, 1, 2. 

LICENSE; See Peddler, 1. 

LIEN, MECHANIC’S ; See Mechanic’s Lien. 

LIFE ESTATE; See Conveyances, 2. 

LIMITATIONS. 

1. Statute of limitations—Disability of married women— Land descended or ae- 
erued lo wife—Disseizin of —Statule begins to run as against wife, when— 
Where a title descends or accrues to a married woman, she has not a mere 
reversionary interest in the land consequent upon her husband’s death, 
and a disability as to such estate tillthat event. During coverture the hus- 
band is nota tenant by the curtesy, but is only seized in the right of the 
wife. Their seizin is joint, and the statute of limitations (Wagn. Stat., 916, 
#4) will begin to run againsther from the joint disseizin of both. Andif she 
fail to sue within twenty-four years after such disseizin, her right of action is 
barred. The fact that the husband has the power during coverture to create 
a particular estate, either jure mariti, or as tenant by the curtesy initiate, 
without his wife’s joinder, and thus terminate her estate, has not under the 
above statute the effect of making her interest merely reversionary.—Valle vs, 


Obenhause, 81. 
2. Statute of limitation of twenty-four years—Effect of on righis of married wo- 


men.—The statute prescribing a limitation of twenty-four years (Wagn. Stat., 
916, 2 4) was designed to operate uniformly after a certain definite period, as 
a statute of absolute repose, affecting either infants, femes covert, insane per- 
sons, etc.—Per Saerwoop, Juper.—Id. 

8. The statute of limitations will not begin to run against a married woman, ou 
account of a disseizin of her fee simple lands, occurring after the creation in 
her husband of a tenancy by the curtesy initiate, until the determination of 
such estate—Prr Hoven, Juper, Dissentine. —Id. 

4. During the existence of the husband's estale by the curtesy initiate, the wife 
has no right of entry, whether such estate has been conveyed by the husband, 


or not.—Id. 
The estate of a tenant by the curtesy initiate is an estate for his own life and 


is held by him in his own right, and not in right of his wife; and such estate 
can be transferred to an adverse occupant by operation of the statute of lim- 
itations, as well as by conveyance, or sale under execution.—Id. 
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LIMITATIONS, continued. 

6. Limitations, slatute of—Computation of time--Absence in South, flagrante 
bello.— Where the maker of a note was in Louisiana, and the holder in Mis- 
souri during that period, the interval between August 16th, 1861, and Au- 
gust 20th, 1866, could not be computed in favor of the maker as a part of the 
statutory period of limitations —McMurtry vs. Morrison, 140. 

4. Limitations, statute of—Lex fori—Lex loci contractus.—The doctrine is firmly 
rooted that the statute of limitations of the country in which suit is brought, 
may be pleaded to bar a recovery on a contract made out of its political juris- 
diction, and that the statute of the place where the contract was made, can- 
not be so pleaded. But when the statute of limitations where the contract 
is made, operates to extinguish the contract or debt itself,the case no longer falls 
within the rule that the statute affects only the remedy; and when sucha 
contract is sued upon in another State, the lex loci contractus, and not the lez 
fori is to govern.—Id. 

8. Conflict of laws-—State statutes, how construed.—The adjudicated cases of a 
State relating thereto, must govern in the construction of its laws.—Id. 

9. Limitations, stalute of —Suit on note—Louisiana “ prescription” law not an ea- 
tinguishment of debt.—Under the laws of Louisiana, actions on bills and notes 
are “prescribed” in five years. But under the decisions of that State, such 
limitation does not operate to extinguish the debt, and suit may be brought 
on a note made in that State against the maker in Missouri, within the period 
jimited by the laws of this State.—-Id. 

10. Statute of limitations—Siale claims.—Defendant may avail himself of the 
statute of the place of contract where the demand is stale, and he has probably 
been deprived of his evidence.—Id. 

11. Practice, civel—Amendments— Statute of limitations.-Amendments are allowed 
expressly to save a cause from the statute of limitations, and courts have been 
liberal in allowing them when the cause of action is not totally different.— 
Lottman vs. Barnett, 159. 

12. St. Louwis—Charter of 1870—Two years limitation applicable to special tax 
bills issued thereto fore—Effect of, upon.—Under the then charter of St. Louis, 
action on « special tax bill, issued in 1869, would not be barred for five years. 
It was held that the limitation of two years to suits on special tax bills con- 
tained in the charter of 1870 (Sess. Acts, 1870, p. 481, 3 16), was applicable 
to tax bills issued theretofore, and that the owner of the bill issued in 1869 
had two vears after the passage of the act of 1870, and no more, within which 
to bring suit. After that time the tax bill ceased to be not onlya lien, but 
an equitable charge, capable of enforcement on the property taxed. Such case 
presents no equities on which to found such a charge.—Seibert vs. Copp, 182. 

13. Limitations —Former remedy may be shortened, when.—Thie time of enforcing 
a remedy may be shortened by an act of the legislature, provided the act 
does not operate to deprive the party of his remedy, and leaves him a reason- 
able time within which to sue.—Id. 

14. Special tax bills—Two years limitation not repealed by act of 1871.—Section 7, 
of the Act of March 18th, 1871 (Sess. Acts 1871, p. 194), touching the col- 
lection of special tax bills in the city of St. Louis, did not repeal the provision 
of the act of 1870 (Adj. Sess. Acts, 1870, p. 481, 3 16), limiting actions on 

such bills to two years.—Id. 
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LIMITATIONS, continued. 

15. Limitations—State statute no bar prior to issue of U. S. patent—Under the 
decision of Gibson vs. Chouteau (13 Wal., 92) possession for the period 
named in the State statute of limitations is no bar until the legal title passes 
out of the United States. (McElhinney vs. Ficke, 61 Mo., 329.}—Miller vg 
Dann, 216. 

16. Adverse possession— Right of, simply an equity—Effect of, when so pleaded. 
—The right of adverse occupancy in such case was simply an equity, and if 
properly pleaded would bar a recovery.—Pxrr Hoven, J.—Id. 

17. Equity—Slale demands—Excuses.—Equity will not countenance the prose. 
cution of stale demands, unless there be some attendant circumstances which 
will excuse the seeming laches, and palliate the apparent delay.—Wells vs. 
Perry, 573. 

18. Limitations, statute of —Trust, breach of — Assignment of goods—Creditors— 
The statute of limitations is a good defense to a suit brought against a trustee 
to whom goods were assigned to be sold for the payment of debts, when there 
was a breach of the trust about the time of the assignment with the knowl- 
edge of the creditor, twelve years before suit brought.—Id. 

See Administration, 6 ; Judgment, 9 ; Justices’ Courts, 1, 2; Partnership, 4. 


MALICIOUS ATTACHMENT. 

1. Malicious Attachment—Malice, how shown.—In an action for malicious ‘at- 
tachment, express malice need not be shown. And malice may be inferred 
from want of probable cause. And whether the proof is sufficient to establish 
malice is a question for the jury under appropriate instructions.—Holliday vs. 
Sterling, 321. 

MANDAMUS; See Revenue, 8. 

MANUFACTURE; See Exclusive Rights, 1; Good Will, 1, 2. 

MARRIED WOMEN; See Husband and Wife. 

MASTER AND SERVANT; See Damages, 1, 2, 3, 5, 6, 7, 8, 9, 10, 11, 13, 14; 

Railroads, 2. ; 

MAYOR;; See Officers, 3, 

MECHANICS’ LIENS. 

1, Mechanics’ Liens—How affected by proceedings in bankruptey— Permission to 
lienor to sue obtained from U. S. court unnecessary.—The jurisdiction of a 
State court to enforce a mechanic’s lien, having attached, will not be divested 
by proceedings in bankruptcy instituted subsequently thereto. And the 
lienor may sue and obtain judgment and execution without an order from the 
United States court permitting him to prosecute his suit. And whiere the 
property is sold subject to the liens, the course for the lienor is to proceed 
against the property.—Seibel vs. Simeon, 255. 

2 Mechanics’ liens—Effect of, as against mortgage—Judgment against owner 
alone —Fixtures— Question in collateral proceedings— Improvements on old 
house.—Where the owner of a house had a range erected therein, which 
became a fixture, and afterwards gave to an outside party a deed of trust on 
the premises, the purchaser, under a sale of the property made to satisfya 
mechanic’s lien filed by the range builder, would hold the title to the house 





INDEX. 641 


MECHANICS’ LIENS, continued. 
as against a purchaser under the mortgage, although the lien was filed subse- 
quent to the mortgage. The mechuanic’s lien related back to the time of com- 
mencing the work on the range, and superseded the lien of the mortgage. 
(Wagn. Stat., 908-9, 33 3, 7.) Andin such case the rights of the parties 
would not be affected by the fact that the judgment for the sum claimed on 
the mechanic’s lien was rendered against the owner of the house alone, where 
its recital embraced all parties, describing their interests and providing, that 
if no sufficient property were found, the residue should be levied out of the 
premises. (Wagn. Stat., 910-11, 33 14, 15.) 

and iu contest of title between the respective purchasers under the mortgage 
and the lien, the lien judgment could not be attacked on the ground that the 
range was not a fixture. 

Nor was the claim of the lien purchaser impaired by the fact, that the house was 
four or five years old when the work on the range was done. The statute af- 
fords its protection to such cases, as well as to those where the work and ma- 
terials are devoted to a building entirely new.—Reilly vs. Hudson, $83. 

8, Mechanics’ liens—Prior incumbrance, sale under—Subsequent sale under the 
lien— Buildings—Statute, construction of —Land was sold under an incum- 
brance, and subsequently sold under a mechanic’s lien for work begun subse- 
quent to the origin of the incumbrance. Held, that the first sale released the 
land from the mechanic’s lien, but that the purchaser at the execution sale 
under the mechanic’s lien might have bought the erections and improvements 
free from all liens. (Wagn. Stat., 907, et seg.)}—Crandall vs. Cooper, 478. 

MISJOINDER; See Practice, civil—Pleading, 7. 

MISSOURI, KANSAS AND TEXAS RAILROAD; See North Missouri Railroad, 

MORTGAGES AND DEEDS OF TRUST. 

1. Trustee's deed, recitals in not prima facie evidence, when.—In the absence of a 
provision therein to that effect, the recitals contained in a trustee’s deed are 
not prima facie evidence of their truth. (Neilson vs. Chariton County, 60 
Mo., 385.)—Vail v. Jucobs, 130. 

2. Trustee's sale in absence of trustee, void —The absence of a trustee at a sale 
under his deed of trust, is fatal, and the sale is void.—Id. 

8. Deed of trust, sale under at a sacrifice may be set aside-—Where a trustee 

, permits property to be sacrificed under his deed of trust, by sale for a little 
over a tithe of its value—as where property worth from $5,000 to $8,000 is 
sold for $1,000—the sale will, on timely application, be set aside.—Id. 

4. Deed of trust—Bona fides of trustee—Duties required of.—The trustee at the 
trust sale should adopt all reasonable precautions to render the sale beneficial 
to the debtor. A bare compliance with the terms of the deedis not sufficient. 
And if not conducted in all fairness and integrity, the sale will be set aside. 
—Stoffel vs. Schroeder, 147. 

5. Mortgages and deeds of trust—Sale at unusual hour, and at sacrifice—Equi- 
table interference.—Where it appeared that the beneficiary in a deed of trust 
procured the property to be sold thereunder at eleven instead of twelve o’clock ; 
that only two bidders were present, and that being worth $8500, it brought 
but $5000 ; Aeld, that, although the inadequacy of consideration paid was not 
itself so unconscionable as to authorize equitable interference, and even though 
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MORTGAGES AND DEEDS OF TRUST, continued. 
it were not shown that at the usual hour of sale the property would have 
brought a greater sum, yet in view of all the circumstances, the sale should 
be set aside.— Id. 

6. Conveyance absolute on its face, a mortgage, when—Defeasance need not be in 
wriling.—A conveyance intended as a security for a debt, however absolute jn 
form, will in equity be treated as a mortgage. And to convert it into a mort. 
gage the defeasance need not be in writing. —O’Neill vs. Capelle, 202. 

7. Conveyance— Question whether conditional sale or morigage, how determined, 
—If a conveyance is proved to be in fact a sule upon condition, and not a 
mortgage, the intention of the parties will be effectuated. But in case of 
doubt, it will be treated as a mortgage; and the continued existence after the 
transfer is a decisive proof that the conveyance is of the latter kind.—Id. 

8. Statute of frauds—Mor(gages—Tacking verbal agreement by mortgagee as to 
subsequent advances.—A verbal agreement that subsequent advances shall 
constitute a lien on land already conveyed as a security for former loans, ig 
within the statute of frauds and void.—Id. 

9. Deed of trust—Debt—Presumption as to ownership.— Prima facie a debt ge. 
cured by deed of trust, belongs to the beneficiary therein named, and the pre- 
sumption can only be overcome by the clearest proof.—Gimbel vs. Piguero, 
240. 

10. Mortgages and deeds of trust—Notes—Contemporaneous acts, how construed, 
—Where the execution of a deed of trust, and the signing and delivery of the 
notes therein mentioned, are contemporaneous acts, they form parts of a 
single transaction, and must all be read and construed together. (Brownlee 
vs. Arnold, 60 Mo., 79.)—Waples vs. Jones, 440. 

11. Bills and notes—Interest, when a debt.—If, by agreement, interest on a note 
is to be paid annually, this constitutes a debt, if the parties make it so by 
their contract.—Id. 

12. Mortgages and deeds of trust—Notes—Interest due, agreement to compound— 
Effect of.—By agreement in a deed of trust the interest on a note, if not paid 
when due, should be compounded, Held, this was no waiver of the right to en- 
force its payment when due.—Id. 

13. Mortgages—Note secured by transfer of—Release-—The transfer of a note 
secured by mortgage carries the mortgage with it, unless the mortgage has 
been separately extinguished, as by a release for instance——Logan vs. Smith, 
455. 

14. Mortgages—Note secured by—-Indorsee for value—- What rights under the mort- 
gage.—The indorsee of a negotiable note, who takes it discharged of the 
equities to which it was subject in the hands of the payee, acquires the same 
right in a mortgage given to secure it, which the payee would have had, if no 
equities had ever existed against the note. (Linville vs. Savage, 58 Mo., 248, 
reviewed. )}—Id. 

15. Adminisiration—Mortgage—Sale by administrator—Subrogatior —Dower. 
—A widow sued for dower in land sold by the administrator of her husband, 
out of the proceeds of which sale a judgment on a mortgage by husband and 
wife wus satisfied, and the purchaser claimed that he should be subrogated to 
the rights of the mortgage. Held, th»t the purchaser could not be subro- 
gated. (Jones vs. Bragg, 33 Mo., 337.)—Sweaney vs. Mallory, 485. 
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MORTGAGES AND DEEDS OF TRUST, continued. 

16. School funds, loan of—County courts—-Mortgages—Statute, construction of — 
Section 22 of the act of 1855 (R. C. 1855, p. 1424) is merely directory, but 
where a mortgage is taken under that act for the loan of school funds, the 
statute must be in all respects complied with; still a mortgage taken by the 
county for the loan of such funds, not under the statute, but good at common 
law, and containing a power of sale by the mortgagee or his agent, is valid. 
Mann vs. Best, 491. 

17. Evidence—Res geste—Private entry—Certificate made at the time—Party 
dead. —Notices of a sale under a mortgage were delivered by the mortgagee to 
a sheriff to post up, and the sheriff certified on the back of the advertisement 
the facts as to his posting up the notices and dated his certificate. At the 
time of the trial, the sheriff was dead, but a witness testified that the sheriff 
wrote and signed the return in his presence and on the day it bore date. Held, 
that the certificate was a private entry, but was admissible in evidence as part 
of the res geste.—Id, 

18. Morigages—Sales under—Collusion between trustee and purchaser.—A., as 
agent for the mortgagee, sold the land mortgaged to B., having previously 
agreed with B. to furnish half the purchase money and divide the profits, 
Held, that the sale was a fraud on the mortgagor and mortgagee.—Id, 

19. Chattel mortgage— Record— Possession by mortgagor— Removal of property.— 
If achattel mortgage is recorded (Wagn. Stat., 281, 38), the mortgagee’s ti- 
tle is not affected by the retention of the possession of the property by the 
mortgagor nor by his removal of it, and, if the mortgage is good here, it will 
be good in every State to which the property may be removed.—Feurt vs. 
Rowell, 524. 

20, Chattel mortgage—Record— Possession by mortgagor after condition broken.— 
When a chattel mortgage is recorded, the possession of the mortgaged prop- 
erty by the mortgagor after condition broken is not per se fraudulent.—Id. 

21. Chattel mortgage—Extension of time-—Neglect to enforce lien—Connivance 
—Righis of third parties.—The mere extension of time by a mortgagor, or his 
neglect to enforce his lien under the chattel mortgage, will not destroy his 
rights, nothing more appearing; and there being no fraudulent connivance 
between mortgagor and mortgagee, and the rights of third parties not being 
interfered with.—Id. 

See Equity, 5, 9; Mechanics’ Liens, 2 


N. 


NATIONAL BANKS; See Banks and Banking, 1. 
NEGLIGENCE; See Common Carriers, 10; Damages, 2, 3, 5, 6, 12, 18, 14, 15; 
Railroads, 2 

NON-RESIDENTS ; See Attachment, 2. 

NORTH MISSOURI RAILROAD. 

1. Corporations—Damages—North Mo. and Mo. Kans. Tex. R. R. Compa- 
nies—Latter company not subject to corporation damage law.—By its pur- 
chase, on the 5th day of February, 1872, of the property, “privileges, rights 
and franchises” of the North Missouri Railroad, under the act of March 24th, 
1870 (Adj. Sess. Acts 1870, pp. 90,91, 3 21), The Missouri, Kansas & Texas 
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NORTH MISSOURI RAILROAD, continued. 
Railroad assumed the obligations and liabilities imposed and obtained the 
rights conferred on the former company by the charter amendment of February 
18th 1865, (Sess. Acts 1865, p. 89, 33 1, 2), and was not subject to the corpo. 
ration damage law. (Wagn. Stat., 310-11, 3 43; See State ex rel. vs. Greene 
County, 54 Mo., 540.) The legislature, by the corporation law, did not attempt 
to repeal the charter of the North Missouri Railroad Company. Whether it 
had power to do so, guere.—Daniels vs. St. L., K. C. & N. Rly. C., 48. 

NOTICE; See Attachment, 6, 7; Judgment, 6, 7,8; Mortgages and Deeds of 

Trust, 17; Practice, civil—Pleadings, 17, 


OFFICERS. 

1. Office—Title to one not under the State—Supreme Court will not consider by 
eertiorari.—Under the present constitution, Art. V, 312, neither appeal nor 
writ of error will lie from the Court of Appeals to the Supreme Court, where 
the title to an office, not under the State, is in contest; and for the same rea- 
son the title thereto cannot be examined by the Supreme Court on certiorari, 
—Britton vs. Steber, 370. 

2. Supreme Court—Original remedial writs— Jurisdiction as to, concurrent.— 
In all cases where the Supreme Court is authorized to issue original remedial 
writs, its jurisdiction is simply concurrent, and the same matter may come up 
by writ of error or appeal from the lower court.—-Id. 

8. Oficer—Mayor not one under the State—Constitution.—The mayor of a city 
is not an officer under the State within the meaning of the present consti- 
tution.—Id. 

4. State officer—Dowers and functions, how derived and exercised.—A State of- 
ficer may be connected with some of the municipal] functions, yet he must de- 
rive his powers from and exercise them in obedience to a State statute. And 
an officer elected under a municipal charter does not come within these re- 
quirements.—Id. 

5. Supreme Court—Jurisdiction—Incompetency of lower court.—When the Su- 
preme Court has no jurisdiction, it cannot assume it by reason of some ex- 
traneous matter, such as the incompetency of the lower court by reason of 
some of its members having been of counsel in the cause.—Id. 

See Courts, County, 1, 2; Revenue 4; Sheriffs’ Sales, 1, 2. 


P. 


PARTITION. 

1, Partition, judgment in, must not contravene will.—Where, by the terms of a 
will the estate is vested in the executors to be sold after the death of testa- 
tor’s wife, and the proceeds to be divided among the children, a judgment in 
partition on the death of the testator, is improper. Partition cannot be made 
in contravention of a will—Ez parte Cubbage vs. Franklin, 364. 
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PARTNERSHIP. 

1. Garnishment of one indebted to a partnership of which defendant in the attach- 
ment is a member— Power of court to compel partners to interplead.—In an ac- 
tion by attachment against an individual, a person is not liable to garnish- 
ment who is indebted to a co-partnership of which that individual is a member, 
And in such a proceeding the court has no power to compel the partners to 
come in and litigate their interests in the fund attached.—Sheedy v. Second 
Nat. Bank, Garn., 17. 

2. Attachment— Garnishment of debt to a firm of which defendant is a member, 
how distinguishable from levy in attachment or execution.—The garnishment in 
attachment of a debt owing to a firm of which defendant is a member, is dis- 
tinguishable from the seizure on attachment or execution of the tangible 
property of a partnership, for the reason that in a sale under such seizure the 
property cannot be appropriated till all liens growing out of or related to the 
partnership are discharged, while in the ease of garnishment the judgment 
gguinst the garnishee, if acquiesced in, changes the right of property, and di- 
vests the co-partner’s title to the property attached—which cannot be done 
so long as the partnership accounts remain unsettled or its debts unpaid.—Id. 

$. Garnishment—Garnishee liable for what manner of debt—Constr. Stat.—Ad- 
justment of accounts, etc.—The statute of garnishment (Wagu. Stat., 665, 3 7) 
contemplates, that in order to render one liable as a garnishee, the debt which 
he owes defendant shall be of such a character, that upon being served with 
process, he may pay the amount, without being compelled to await the deter- 
mination of a chancery proceeding requiring an adjustment of accounts be- 
tween parties and partnerships. (Lackland vs. Garesche, 56 Mo., 267.)—Id. 

4. Parinership—Speculations outside of regular business— Assent of members— 
Dissolution—Settlement—Effeet as to retired member—Statute of limitations. — 
Although a firm embarks in a joint speculation with other parties, and out 
side of its regular business, a member specially authorizing the same, is bound 
for the partnership losses resulting therefrom, and in settlement of the firm 
business, his co-partners may adjust its share in the loss; and its settlement 
will bind him, although he may, at that time, have withdrawn from the firm, 
In such case the statute of limitations will not begin to run in his favor, in re- 
spect to his liability, until the date of the adjustment, and suit brought against 
him within five years thereafter will not be barred. —Tutt vs. Cloney, 116. 

See Practice, civil—Pleading, 6. 

PEDDLER. 

1. Peddlers —License—Statute, constitutionality of. —The statute requiring a 
license from peddlers is uneonstitutional, the decision of the United States 
Supreme Court being a binding authority. (Welton v. Missouri, U. 8. Sup. 
Ct., Oct. Term 1875.)—State vs. Browning, 591. 

PRACTICE, CIVIL. 

1. Practice, civil-Abatement of suits—Scire facias—Fuilure to bring in defendant 
—Afidavit—Diligence, what insuffictent.—The statute concerning the abate- 
ment and revival of suits (Wagn. Stat., 1049) is in the nature of a special stat- 
ute of limitations, and after the period therein limited no writ of sctre facias can 
issue. Were the law otherwise, an affidavit by counsel for plaintiff, that he heard 
the attorney for defendant suggest his death and ask permission to bring iu 
his legal representative, and from aconversation with said representative he 
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PRACTICE, CIVIL, continued. 
got the impression that he had brought in, was held an insufficient excuse for 
failure to take the steps on behalf of plaintiff required by the statute.—Ruther. 
ford vs. Williams, 252, 

2. Practice, civil—Abatement of suits—Suggestion of death—Ezhibition of de. 
mand against administrator.—The provision of the administration law, allow. 
ing two years within which to exhibit demands against an estate, does not 
render nugatory the requirement that the legal representatives of a deceased 
party must be brought in on or before the third term after the suggestion of 
his death.—Id. 

8. Practice, civil—Agreed case—Special verdict— When will stand.—In this 
State an agreed case stands in lieu of a special verdict, and all the facts ne. 
cessary to a determination of the case must be definitely ascertained. If 
there be any ambiguity, any omission of facts necessary to a recovery, any lack 
of clearness and certainty on material points, the judgment will not be allowed 
to stand.—-Gage vs. Gates, 412. \ 

4. Summary Proceedings— Motions--Notice.—W henever a party's rights are to 
be affected by a summary proceeding or motion in court, he must be notified 
in order that he may appear.—George vs. Middough, 549. 

See Bankruptcy, 2; Venue, change of. 

PRACTICE, CIVIL—ACTIONS ; See Corporations, 2; Divorce; Equity, 1, 2; 
Fraudulent Conveyauces, 2; Jurisdiction, 6, 7; Mandamus; Replevin, 
Revenue, 4. : 

PRACTICE, CIVIL—APPEAL; See Practice, Supreme Court. 

PRACTICE, CIVIL—NEW TRIALS; See Practice, Supreme Court, 1. 

PRACTICE, CIVIL—PARTIES. 

1, Practice, civil—Defect of partiee— Waiver of —Under the present practice 
act (Wagn. Stat., 1014, 3 6; Id., p. 1015, 3 10) defect of parties can only be 
taken advantage of by a demurrer or answer. If not, it will be considered as 
waived.—Gimbel vs. Pignero, 240. 

See Administration, 11; Damages, 4; Husband and Wife, 6; Judgment, 1, 
2, 3; Practice, civil, 1, 2; Practice, civil—Pleading, 6, 7 

PRACTICE, CIVIL—PLEADING. 

1. Promissory note— Alteration puttiny on inguiry—Indorser not bound where al- 
teration was subsequent to his indorsement, unless, ete——The indorser of a note 
will not be held bound by a fraudulent alteration made subsequently to his in- 
dorsement, unless through negligence the instrument has been so loosely 
drawn as to easily admit of alteration, and ina manner not calculated to place 
a man of ordinary prudence on the alert. But where no blank space was left 
unfilled, and the rate of interest was, after indorsement and without the knowl- 
edge of the indorser, inserted by interlineation in ink of a different color from 
that employed in the remainder of the note, it was held that the instrument 
upon its face bore such indications as should have excited suspicion and pro 
voked inquiry; and that under such circumstances the indorser was not 
bound.—Capital Bank vs. Armstrong, 59. 

2. Practice, civil—Amendments—Staiute of limitations.—Amendments are al- 
lowed expressly to save a cause from the statute of limitations, and courts 
have been liberal in allowing them when the cause of action is not totally dif- 
ferent.—Lottman vs. Barnett, 139 
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8. Plea in abatement—A fidavit.—An affidavit in plea in abatement sworn to by 
the attorney is sufficient.—Norvell vs. Porter, 309. 

4. Plea in abatement—Answer over—Effect of —When a plea in abatement is 
stricken out and the defendant duly excepts, he may afterward plead to the 
merits without thereby losing the benefit of his exceptions.—Id. 

5. Marine insurance—Sinking of barge at port— Petition—Allegations as to 
cause of loss—Sufficiency of.—In an action on an insurance policy for loss of 
a barge with her cargo, the petition alleged an insurance against all loss “ in 
said voyage by reason of the adventures and perils of said rivers, and all other 
perils,” ete., and then alleged that she sprung a leak and sunk at port. Held, 
that although the loss as stated did not come within the perils of the voyage 
specifically insured against, it may have been caused by one of the “ other 
perils ;”’ and that the general allegation following the special statement of 
loss, that the damage arose from “ one of the perils insured against” was suf- 
ficient on demurrer; that whether such was the fact was a question for the 
jury on the evidence, or for the court on motion for non-suit.—Gartside vs, 
The Orphans’ Ben. Ins. Co. of St. Louis, 322. 

6. Practice, civil—Pleadings—Suit by firm name —When objection should be 
made.—Afver judgment it is too late to object that plaintiffs brought suit in 
their firm name; if advantage is sought therefrom, it should be made by suit- 
able motion befure the trial is closed. 

Qere, whether a judgment could be sustained against a firm where the individ- 
ual names were not set out in the petition.—Fowler & Wild vs. Williams, 
403. 

4. Practice, civil—Pleadings—Misjoinder—Demurrer—Waiver.—A defendant, 
unless he demurs, will be considered to have waived the objection of misjoin- 
der of parties.—Kellogg vs. Malin, 429. 

8. Practice, cival—Pleadings—Answer—Notes, defenses against—Agents’ dis- 
obedience, ratification of.—Where a party orders his agent at specified dates 
to make sales for him, and receives an account of sales from him, and subse- 
quently gives the agent notes for the balance due on such sales, with full 
knowledge that his instructions had been disobeyed, he cannot, in a suit on 
such notes by the agent, urge as a defense thereto that his instructions were 
disobeyed and he was damaged thereby, aud that the notes were without con- 
sideration.—Beall vs. January, 434. 

9. Practice, civil—Pleadings—Answer—Notes—False representations.—In a suit 
on a note by the payee, the maker alleged that he emploved tHe payee to make 
sales for him, directing him to sell when the market price would vieid a profit 
to the maker; that the pavee falsely and fraudulently represented that he had 
sold the goods to the best advantage, but still at a loss, and the maker relying 
on said representations, had made the notes to cover the loss to the payee; 
that in fact the representations were false, and that the goods could have 
been sold ata profit, and that the notes were without consideration, Aeld, that 
this was a good defense.—Id. 

10. Practice, civil—Pleadings—— Alternative defenses.—When matter in defense is 
pleaded in the alternative, each alternative must, by itself, if true, constitute 
a defense ; otherwise the plea will be baci—Id. 


, 
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PRACTICE, CIVIL—PLEADING, continued. 


cord in a suit showed no formal decision of a demurrer, and no judgment 
thereon ; the bill of exceptions showed that it was overruled and default taken 
for failure to answer. The demurrer was frivolous. After demurring, the de. 
fendants so doing seem to have abandoned the case. Held, those defendants 
were not damaged; that the statute of jeofails cured the defect.—Stivers y, 
Horne, 473. 

12. Practice, civul-Pleadings—Issues—Amendments— Reversal— Statute, construe- 
tion of.—In a suit to set aside a deed for fraud, a party was made defendant 
on his own motion, and by his answer and the reply an issue as to notice to him 
of the fraud was raised. Held, that an objection, that the petition did not charge 
notice to him, is untenable in this court. (Wagn. Stat., 1034-7, 33 5, 6, 19, 
20; Id., 1067, 3 83.)}—Id. 

18. Practice, civil—U. 8. Courts, removal of causes—-Siate courts, jurisdiction of, 
after application for removal—Amendments to pleadings.—After an applica. 
tion for the removal of a cause to the U. S. court is regularly made, the State 
court has no further jurisdiction, and cannot allow amendments to the plead. 
ings.—Stanley v. The Chicago, R. I. & P. R. R. Co., 508, 

14. Practice, civil—U. S. Courts, removal to Application for—An «pplication 
for the removal of a cause, which complies with the requirements of the ex. 
isting law, is not invalid because it preys for the removal under laws which 
have been repealed.—Id. 

15. Practice, civil—Pleadings—Demurrer —Amended petition— Motion — Final 
judgment.—An amended petition was substantially the same asa prior one, 
to which a demurrer had been sustained, and a motion was made to strike it 
out, which it seems was sustained, when the court, the plaintiff declining te 
plead further, rendered judgment for the defendant on the demurrer thereto. 
fore sustained, Held, that the court could not act on the prior petition as it 
had been superseded by the amended one, and that judgment had not been 
rendered on the motion.—Hawkins v. Massie, et al., 552. 

16. Practice, civil—Pleadings—Answer—Ejectment—Swamp lands af county— 
Sheriff, power of, to sell revoked—Defenses.—The answer in an ejectment suit 
alleged that plaintiff's deed was made by the sheriff for the land in contro. 
versy, sold by him as county swamp land after the county court had revoked 
his authority to sell it. (Wagn. Stat., 867,33.) He/d, that this was a 
good defense.—Funkhouser v. Mallen, 555. 

17. Prwtice, civil—Pleadings— Ejectment— Answer—Plaintiff’s title, denial of— 
Innocent purchaser for value—Allegations.—When the answer in an eject- 
ment suit alleges that the deed, under which plaintiff claims, is void, it is not 
necessary to allege that plaintiff had notice of defendant’s title, nor by the 
omission of such allegation is it admitted that plaintiff is an innocent pur- 
chaser for value.—Id. 

18. Practice, civil—Pleadings— Allegations. —Propositions, not contained in the 
allegations of the pleadings, cannot be considered.—Id. 

19. Practice, civil—Pleadings—Contract sued on not filed—How objection to be 

made— Statute, construction of.—Where a pleading is founded on an instru- 

ment in writing alleged to have been executed by the other party, it must be 
filed with the petition, though no statement in the petition of the filing is re- 





11. Practice, civil—Record—Demurrer, disposal of —Jeofails, statute of.—The re. 
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PRACTICE, CIVIL—PLEADING, continued, 
quired (Wagn. Stat., 1022, 3 51), unless it is alleged to be lost or destroyed, 
If it is not filed, the defect cannot be reached by demurrer, but by motion to 
dismiss, or by motion to require the party to file it. If any other reasons, 
than those mentioned in the statute, are given for not filing it, it is ground for 
demurrer.—The Hannibal & St. Joseph Railroad Co. v. Knudson, 569. 

See Attachment, 1, 2, 4 ; Bond, 1; Damages, 4 ; Practice, civil—Parties, 1 ; Prac. 
tice, civil—Trials, 10, 11,13; Practice-Supreme Court, 4; Scire Facias, 1, 2 

PRACTICE, CIVIL—TRIALS. 

1. Instructions commenting on evidence improper.—The court errs in giving an 
instruction commenting upon the evidence, ex. g., selecting certain portions 
of it, and informing the jury that that portion has a tendency to establish a 
controverted point—Capital Bank v. Armstrong, 59. 

2. Objections to testimony not stating the ground thereof.—Obdjections to testiinony 
not setting forth the grounds on which they are based, cannot be assigned for 
error.—Id. 

8. Practice, civil—Instructions changing issues improper.—Courts do not possess 
the power to change by instructions the issues which the pleadings present.— 
Iron Mountain Bank of St. Louis, Mo. v. Murdock, et al., 70. 

4. Instructions singling out certain facts improper.—An instruction is erroneous 
which singles out certain facts and directs a verdict, if they are found, regard- 
less of other facts at issue.—TId. 

5. Evidence—“ Falsus in uno,” ete.— Testimony should not be disregarded, unless, 
etc.— An instruction that the jury may disregard the testimony of a witness who 
has sworn falsely, concerning any material fact in issue, should not be given, 
They cinnot reject his evidence unless they believe that he has knowingly tes- 
tified to an untrath.—Id. 

6. Practice, civil—Evidence—Jury.—In civil actions at law, questions of con- 
flicting evidence are solely for the jury.—Tutt v. Cloner, et al., 116 

4. Practice, civil—Admission of testimony, order of.—The order for the acdmis- 
sion of testimony is a matter resting very much in the discretion of the 
court. Evidence, inaimissible at the time without furtlier proof, may be given 
if such other proof is afterwards sunplied; if not, the evidence should be 

uled out.—Ober v. Carson’s Exec’r, 209. 

8. Practice. civi/—Jury, prejudice and competency of —Questions to jurymen— 
Propriety of —In suit for damages the affirmative answer of a juryman to 
the question, whether if the evidence were evenly balanced, he might not in- 
cline to the side of plaintiff, would not render him incompetent. (53 Mo., 
525.) Such questions are improper.—Keegan v. Kavanaugh, et al., 230. 

9. Practice, civii—-Trials—Jury, province of —Supreme Court.—It is the prov. 
ince of tie jury to determine the facts from the evidence, and of the Supreme 
Court to see that the instructions submitted the facts fairly to the jury —Wyatt 
v. The Citizens’ Riv Co., 408. 

10, Practice, civil—Trials—Common carriers, liability of —Eilectiom.—If a peti- 
tion against a common carrier states a good cause of action, it is immaterial 
whether it is based on the liability of the common earrier by common law, or 
on a special contract, and the court has no right to call on the counsel for 
any explanation of the petition —-Tuggle v. The St. Louis, Kansas City & N, 


Rly. Co., 425. 
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PRACTICE, CIVIL—TRIALS, continued. 

11. Evidence—Pleadings, fact admitted by.—When a fact is admitted by the plead. 
ings, evidence to prove it is properly excluded.—Miller v. Drake, 544. 

12. Practice, civil—Trials—Instructions— How many to be given —Where the in- 
structions given, whether at the instance of the parties, or on the court’s own 
motion, substantially cover the case, all other instructions may well be re. 
fused.—Id, 

13. Practice, civil—Trial—Separate counts—Verdict.—Whiere there are several 
counts in a petition, but all are ignored on the trial except one, and a verdict 
is found on that one, such verdict is good.—Dougherty v. St. L., K. ©. &N, 
R. R. Co., 554. 

See Damages 12; Insurance, Fire, 2; Jurisdiction, 4; Practice, civil, 1, 2; 
Practice, civil—Pleading, 1, 18; Practice, Supreme Court, 9; Railroads, 
5; Reference. 

PRACTICE, CRIMINAL. 

1. St. Louis court of appeals—Appeal from in criminal cases.—In cases of felony 

“ the State may appeal to the Supreme Court from a decision of the St. Louis 
Court of Appeals. The statute touching appeals of the State from the trial 
court (Wagu. Stat., 1114, 3 14), has no application to such appeals.—State v, 
Reakey, 40. 

2. Indictment —Averments necessary under the practice act.—A clear substantive 
charge constituting the offense set forth in an indictment, is as necessary un- 
der the present practice act as heretofore.—Id. 

8. Practice, criminal—Privilege, waiver of. —Where a statute grants an impor. 
tant privilege to the prisoner, he may waive it, but, if he insists on his privi- 
lege, it must be granted.—State v. Waters, 196. 

4. Practice, criminal— Waiver of irregularity.—If the prisoner makes no objec- 
tion, he may be regarded as waiving any mere irregularity.—Id. 

5. Practice, criminal—Full panel, prisoner may insist upon, notwithstanding, 
etc.—In a trial for murder defendant may waive his right to be furnished 
with a full panel of forty jurors from which to make his challenges, but where 
he insists upon the full panel, the court cannot compel him to select his 
triers from thirty-two jurors, although under the statute he is entitled to but 
twenty peremptory challenges, and the State waives its challenge of the list 
so reduced.—Id. 

6. Practice, criminal—Indictment—Sheriff— Embezzlement —Money and owner. 
ship. how stated—Statute, construction of —In an indictment against a sheriff 
for embezzling public money of the State and county, it is not necessary to 
state from whom he received the money, nor the proportion that belonged res- 
pectively to the State and county (Wagn. Stat., [1872] 459, 3 41.) All that is 
said in the indictment, in regard to the ownership of the money, must be con- 
sidered as mere amplifications of the words “ public moneys,” and their 
significance is to denote the kind of money that may be the subject of embez- 
zlement and not its ownership. It is sufficient to allege that it was public 
money belonging to the State or county or both.—State vy, Flint, 893. 

9. Practice, criminal—Indictment— Allegations, conjunctive or dixjunctive—Re- 
pugnancy.—When a statute enumerates the offenses, or the intent necessary to 
constitute the offense, disjunctively, the indictment must charge them conjuue- 
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PRACTICE, CRIMINAL continued. 
tively, when the acts are not repugnant. If the contradictory or repugnant 
expressions do not enter into the substance of the offense, and the indictment 
would be good without them, they may be rejected as surplusage, or if simply 
inconsistent with a preceding averment, it may also be so rejected.—Id. 

8. Practice, criminal—Indictment--Repugnancy, when fatal.—The charge in the 
indictment must not be inconsistent with itself, but no absolute rules can be 
laid down to determine what repugnancy will be fatal. —Id. 

9. Practice, eriminal-Indictment—Court-Public moneys —Secreting—Investing— 
Statute, construction of.—A charge of secreting and making away with public 
moneys is inconsistent with a charge of investing it in property in the sense of 
the statute (Wagn. Stat., [1872] 459, 3 41,) and, if it is intended to arraign 
the accused on each, they must be inserted in different counts.—Id. 

10. Practice, criminal—Indictment— Embezzlement —Agent of State, how alleged— 
Statute, construction of.—An indictment against an agent of the State and 
county, for embezzlement of public funds (Wagn. Stat., [1872] 459, 341), 
should allege when and how he was appointed and the authority for his ap- 
pointment.—Id. 

11. Practice, criminal—Indictment— Motion to quash— Objections, how stated.—A 
motion to quash, or demurrer to, an indictment, shall distinctly specify the 
grounds of objection, or it must be disregarded, and no reason not specified 
shall be held to sustain such motion ondemurrer. (Wuagn. Stat., 1090, 3 24.) 
A motion to quash an indictment, which only stated, that no crime against 
the law of the State was charged, and that the indictment did not state facts 
which authorized the court to put the defendant upon trial, cannot be sus- 
tained.—State v. Berry, 595. 

12. Practice, criminal—Keeping bawdy house—Indictment— Time.—In an indict- 
ment for keeping a bawdy house, it is not necessary to specify any time. 
(Wagn. Stat., 1090, 3 27.)—State vs. Wister, 592. 

13. Chillicothe, City of—Charter--Offenses—Bawdy houses— Exclusive jurisdic 
tion.—The municipal authorities of the city of Chillicothe have not exclusive 
jurisdiction in proceedings against the keepers of bawdy houses. (Sess. Acts 
1869, p. 102, 3 9.)—Id. 

14. Practice, criminal—Autre fois convict, plea of—Allegations and proof.—A 
plea of autre fois convict must allege, and the evidence must show, that the 
offense, for which the defendant was convicted, is identical with that charged 
in the indictment.—Id. 

15. Practice, criminal—Indictment—Sunday.—An indictment charged, that the 
defendant ‘‘unlawfully did labor and perform work other than the household 
offices of necessity, or other work of necessity or duty, on the first day of the 
week, commonly called Sunday, by then and there hunting game against the 
form of the statute,” ete. Held, that the indictment did not pursue the lan- 
guage of the statute, either within the intention or scope, nor did it charge 
any offense against the laws of this State. (Wagn. Stat., 504, 3 32.)—State 
vs. Carpenter, 594. 

16. Practice, criminal—Triais—Instructions to be given.—In all criminal cases 
it is the duty of the court to instruct the jury as to the law; if the instruc- 
tions offered are objectionable, the court should proceed to give such as the 
law requires.—State vs. Stonum, 597. 
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PRACTICE, CRIMINAL, continued. 

17. Practice, eriminal—Indictment—Grand larceny—Ownership, how alleged — 
In an indictment for grand larceny, in alleging ownership of the Property 
stolen it is not necessary to use the exact words of the statute, if words of 
equivalent import are employed ; as, goods and chattels of one B., instead of 
“belonging to” B. (Wagn. Stat., 456, 3 25.)—State vs. Ware, 597. 

18. Evidence—Statements— Res geste.—Several armed men concealed themselves 
in the woods near where a horse was tied. The defendant came there op 
horseback, when a gun was leveled at him, and he was told to dismount and 
surrender himself, He did so, and said if they would wait he would tell every. 
thing. He did so, and afterwards all parties dispersed and went home. Held, 
that the statement was voluntary and was admissible in evidence as part of 
the res geste. But a statement, made that day to a neighbor, who invited 
him to stay all night with him, that he could not stay, because he had been 
using a thare which did not belong to him without permission; that he had 
tied her in the woods and must go and take her where he got her, and turn 
her loose there, is not a part of the res geste, and is not admissible.—Id. 

19. Crimes—Larceny—Intent.—To constitute larceny the intention to steal must 
have been formed at the time of the taking.—Id. 

20. Practice, criminal— Trial—Instruction— Good character—Evidence.—An in- 
struction in a criminal case, that evidence of good character in connection 
with slight evidence, ought not to be permitted to overcome strong and posi- 
tive evidence to the contrary, is not liable to the objection that it assumes the 
evidence outside of defendant’s character to be slight.—Id. 

21. Practice, eriminal— Trial—Instruction on questions not presented.—In a crimi- 
nal case an instruction should not be given where there is no evidence relat- 
ing to the propositions therein contained. —Id, 

See Scire Facias, 1, 2, 3. 

PRACTICE, SUPREME COURT. 

1. Practice, civil—Motion for new trial—Error, what considered by Supreme 
Court.—Only those errors to which the attention of the lower court was called 
in the motion for new trial, will be reviewed by the Supreme Court.—Lancas- 
ter, Adm’r, vs. Washington Life Ins Co. of N. Y., 121. , 

2. Practice, civil— Weight of evidence.—-In civil actions at law the Supreme Court 
-will not consider questions of conflicting evidence.—Lottman vs. Barnett, 159. 

8. Practice, Supreme Court—Bill of exceptions—Recital as to evidence—Rule 
VII.—It will be presumed that a bill of exceptions contains all the evidence 
without a recital therein to that effect. (See rules Supreme Court, rule VII, 
48 Mo.)}—Peltz vs. Eichele, 171. 

4. Practice, Supreme Court— Error apparent on face of record, consideration 
of by— Withdrawal of demurrer—Failure to move in arrest.—The objection 
that a contract sued upon is illegal and void, and constitutes no cause of ac- 
tion, will be entertained in the Supreme Court, although there urged for the 
first time. And the withdrawal of a demurrer filed on that ground, and failure 
to move in arrest therefor, will not preclude such objection. 

For material error, apparent on the face of the record, the judgment ofan in 
ferior court will be reversed, although no exception was taken therein.—Id. 
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PRACTICE, SUPREME COURT, continued. 

5, Practice, Supreme Court — Decree—Conflicting evidence. —The Supreme 
Court will be extremely reluctant to disturb a decree on a point of con- 
flicting evidence.—Sharp vs. McPike, 800. 

6. Practice, Supreme Court—Case brought up a second time— What issues may be 
heard—Res adjudicata,.—When a case has been once decided on solemn ar 
gument in the Supreme Court, and again comes there ou appeal or writ of er- 
ror, generally speaking, only such questions will be noticed, as were not de- 
termined in the previous decision. Whatever had been so passed upon is res 
adjudicata.—Metropolitan Bk. vs. Taylor, 338, 

4. Practice, civil—Supreme Court—lIllegal testimony—When will reverse.— 
Where the evidence is conflicting, and illegal testimony is admitted, which 
might mislead a jury, the court might be required to send the case back for 
a new trial; but where there is no conflicting evidence, indeed no testimony 
for the appellant, it is more in accordance with the provisions of-the statute 
(Wagn. Stat., 1067, 3 33) to let the judgment stand —Tuggle vs. St. L., K. C. 
&N. Rly. Co., 425. 

8. Practice, civil—Supreme Court—Bill of exceptions—Motion to quash eze- 
cution.—This court will not consider a motion to quash an execution, when it 
is not embodied in the bill of exceptions —Corby vs. Tracy, 511. 

9. Practice, civil—Supreme Court—Errors of record—New trial, motion for— 
In arrest, motion for.—Where the error of the trial court is patent of record, 
it is not necessary to move for a new trial, but the appellant lias a right to 
have the action of the trial court reviewed on the motion in arrest of judg- 
ment.—Funkhouser vs. Mallen, 555. 

See Evidence, 14; Officers, 1, 2, 5; Practice, civil—Trials, 9; Practice 
criminal, 1; Reference, 3. 
PRESUMPTIONS ; See Evidence, 1, 2, 3, 4; Execution, 2; Insurance, Fire, 2; 
Mortgages and Deeds of Trust, 9. 
PRINCIPAL AND AGENT; See Agency. 
PROCESS ; See Jurisdiction, 7, 8, 9, 12. 


Q. 


QUIT-CLAIM DEED; See Conveyances, 11. 
QUO WARRANTO; See Constitution of Missouri, 4. 


R. 


RAILROADS. 

1. Corporations—Damages—North Mo. and Mo., Kans. & Tex. R. R. Com- 
panies—Latter company not subject to corporation damage law.—By its pur- 
chase, on the 5th day of February, 1872, of the property, “privileges, rights, 
and franchises” of the North Missouri Railroad, under the act of March 24th, 
1870 (Adj. Sess. Acts 1870, pp. 90, 91, 3 21), The Missouri, Kansas & Texas 
Railroad assumed the obligations and liabilities imposed and obtained the 
rights conferred on the former company by the charter‘amendment of February 
18th, 1865 (Sess. Acts 1865, p. 89, 33 1, 2), amd was not subject to tie cor- 
poration damage law. (Wagn. Stat., 310-11, 3 43 ; See State ex rel. vs. Greene 
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RAILROADS, continued. 

UVounty, 54 Mo., 540.) The .egislature, by the corporation law, did not attempt 
to repeal the charter of the North Missouri Railroad Company. Whether it 
had power to do so, gu@re--Daniels vs. St. L., K. C., & N. R. R. Co., 43, 

2. Railroads—Damages—Inijury to a station agent—Private crossing— Employee 
—Negligence—Bell, failure to ring.—A station master to whom was given the 
charge and management of all the freight trains within his division, and on 
whom the special duty devolved of keeping the track clear of obstructions, 
while engaged in attending to his own personal affairs, was crossing the rail. 
way less than eighty rods from a public highway, and run over and injured by 
one of the trains. The engineer failed to ring the bell or sound the whistle, 
The eourt intimated that the regulation as to such signals (Wagn. Stat., 310, 
2 38) was designed for the benefit of persons crossing at the traveled road, 
and not to protect one crossing by a private path, and to apply to passengers 
or strangers and wayfarers, and not to employees. And the court Ael/d, that 
the station master was not merely an employee of the company, but, being its 
agent, having superintendence of the freight trains, he could not hold the com. 
pany responsible for the negligence of the engineer in failing to sound the bell 
or whistle; that if he was not at the time acting as such agent, he was failing 
in his duty, and could not make his negligence the foundation of a recovery— 
Evans vs. Atl. & Pac. R. R. Co., 49. 

. Railroad machine shops, assessments on—Construction of act of March 2th 
1875.—The act of March 27th, 1875, in relation to payment of assessments 
on branch railroads and machine shops (Sess. Acts 1875, p. 128) does not 
govern cases of money collected on assessments made prior to the passage of 
the act; (as, where assessment was made prior thereto on machine shops in 
the town of Moberly).—State ex rel. vs. Ferguson, 77. 

. Evidence— Railroads—Killing stock at crossing of public highways—Statute, 
construciion of.—-When it is alleged that stock was killed by a train of cara, 
where the railroad crossed a public highway, because the bell was not rung or 
the whistle sounded (Wagn. Stat., 310, 3 38), all the facts and circumstances 
must be proved, so that the jury can determine whether the killing was due 
to such neglect. (Stoneman vs. Atl, & Pac, R. R., 58 Mo., 503.) —Holman vs, 
Ch., R. 1. & P. R. R. Co., 562. 

. Practice, civi/— Triale—Railroads—ZInjury to stock—Instructions by court— 
Evidence, lack of —Where the only proof in a suit against a railroad for kill- 
ing stock at « public crossing is the death of the animal, and the failure of the 
railroad to ring the bell or sound the whistle, it is the duty of the court to de- 
clare as a matter of lvw that the plaintiff cannot recover. (Owens vs. Hann. & 
St. Jo. R. R.. 58 Mo., 386; Howenstein vs. Pac. R. R., 55 Mo., 33, con- 
sidered. )}—Id. ; 

. Practice civil—Jnrixdiction— Railroads— Appropriation of property— Record, 
what if must show.—When superior courts are engaged in the exercise of special 
and limited statutory powers, their records are subject to the same rules as 
those of courts of special and limited jurisdiction, and in proceedings to appro- 
priate private property for the use of a railroad, ihe record must show that 
the parties to the suit could not agree upon the compensation to be paid. 
(Wagn. Srat., 326, 3 1.)—K. C., St. J. & C. B. R. R. Co. vs. Campbell, Nelson 
& Co., 585. ; 





INDEX. 655 


RAILROADS, continued. 

4. Railroads—Lands, condemnation of —Commissioners, report of, when sel aside, 
—Ordinarily, where opinions as to the value of the land might well be vari- 
ant, the reports of commissioners, appointed to assess the land condemned for 
a railroad, will not be closely scrutinized; but the court will interfere where 
the damages assessed are flagrantly excessive; where there are manifest indica- 
tions of an entire lack of appreciation of the duties and responsibilities of their 
position, and an utter obliviousness of the rudimentary principles of fairness 
and impartiality.—Id. 

See Common Carriers ; Conveyauces, 12. 16;: Eminent Domain, 2; Evidence, 
12. 

RECITALS ; See Mortgages and Deeds of Trust, 1, 

RECOGNIZANCE; See Scire Facias, 1, 2, 8. 

RECORD; See Attuchment, 6; Evidence, 10; Judgment, 6, 8; Jurisdiction, 5, 
10, 13; Land and Laud Titles, 6; Mortgages and Deeds of Trust, 19, 20; 
Practice, civil—Pleading, 11; Practice, Supreme Court, 9; Scire Facias, 1, 
2; Sheriffs’ Sales, 3. 

REFERENCE. 

1, Referee—Finding of, set aside and different one entered on the evidence, proper. 
—The court may set aside the finding of a referee, and, on the facts as pre- 
sented by his report, find a different result and enter up a decree accord- 
ingly. —O’Neill vs. Capeile, 202. 

2. Case referred back to try particular issue— Evidence, what should be heard.— 
Where « case, theretofore submitted to a referee for a trial of all the issues, is 
referred back to him to take additional testimony pertinent to a particular 
issue, he will exceed his powers in hearing evidence on other points.—Id. 

. Referee— Report of, equivalent to special verdict— Finding of fact in chancery 
proceedings.—The report of a referee stands as the verdict ofa jury, and where 
there is any evidence to sustain it, the Supreme Court will adopt the same 
rule as to interference with his finding of facts. And even where the pro- 
ceeding is in chancery, while this court has the right to weigh the testimony, 
if it be oral, the determination of questions of fact will be left in great meas- 
ure to his discretion.—Gimbel vs. Pignero, 240. 

REPLEVIN. 

1. Replevin on executory agreement will not lie—Where there is only an agree- 
ment tosell, and the sale is not executed, an action for the possession cannot be 
maintained, The proper remedy in such case would be an action for damages 
arising out of the breach of the contract.—Boutell vs. Warne, 350. 

2. Replevin—Verdict for defendant—Judgment for full value, when improper— 
Rights of parties, how adjusted.—In replevin, based on a claim of purchase, 
where the jury find the right of possession to be in defendant, and it appears 
that plaintiff paid part of the consideration, judgment for defendant for the full 
value of the property is improper. It should be for the amount to which de- 
fendant would be eutitled in view of all the facts of the case (such as instal- 
ments of purchase money, received by him, etc). The statute touching claim 
aud delivery of property was intended to make a complete and satisfactory ad- 
justment in that action of all the rights of the parties.—Id. 
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REPLEVIN, continued. 

8, Replevin—Land deeded in part consideration for goods—Cure in title after 
suit brought, proof of, admissible, when.—In replevin for gouds, for tie pur. 
chase of which land had been deeded as part of the consideration, and it ap- 
peared that there was a slight defect in the title which was removed after suit 
brought, but before the trial, Aeld, that evidence of such reform of title wag * 
competent.—Id. 

4. Replevin—Consignment—Agent— Assignment— Advances.—Pursuant to an 
agreement made with a view to the purchase of certain hogsheads of tobacco, 
they were shipped by A., to B., a commission merchint in St. Louis, to hold 
the same as his agents but without any charge, and to be delivered to the 
buyer, C., on and not before payment by him to B. of the purchase price, together 
with freight and all charges. To this arrangement B, and C. both agreed, and G, 
received and paid for part of the hogsheads, but refused to take the remainder, 
AndA., learning this fact, demanded the tobacco from B., but was informed 
that he had made an assignment under the State law, and it appeared that the 
tobacco had been turned over to D. a warehouseman; that the warehouse re. 
ceipt given by him to B., had been delivered to the assignee. A. then tender- 
ed toD. all charges due him for storage. It also appeared that B. ha: made 
to A. sundry advances on the tobacco, being more than the amount received 
by C. In replevin against D. for the tobacco, the court held; Ist, that B. had 
no lien on the tobacco: that the payment of freight was an advancement to 
C. and not to A.; that B., not being the agent of A. for thesale of the tobacco, 
was not entitled to be reimbursed out of the tobacco for advancements; that 
the receipts gave D. no claim to the property as against A.—Joues vs. Evans, 
375. 

5. Sale of personal property—Oats to be threshed and measured—Delivery— 
When title passed—OConfusion of goods— Replevin.—Oats were purchased and 
paid for, which were then in stacks, but were to be threshed and measured by 
the vendor, and then and there delivered to the purchaser, who was to furnish 
sacks for them, and if he did not furnish enough sacks the balance were to be 
stored by the vendor. Held, that the title passed when the oats were threshed 
and measured, and the fact that the vendor mixed the oats, for which no sacks 
were provided, with his own oats, did not divest the title of the purchaser, 
but that he might have maintained replevin therefor.—Groff vs. Belche, 400, 


RES ADJUDICATA; See Peddler, 1; Practice, Supreme Court, 6. 

RES GEST; See Mortgages and Deeds of Trust, 17; Practice, criminal, 18. 

RESTRAINT OF TRADE; See Contracts, 1, 2; Peddler, 1. 

REVENUE. 

1. Revenwe—Act of 1860, exempting Southern Hotel property from taxalion— What 
taxes exempted by-—Assessment—Tazation.—By the act of January 4th, 1860, 
the lot for the Southern Hotel in the city of St. Louis, was declared to be “ex- 
empted from taxation by the city and county, for the period of ten years, from 
and after the first day of December, 1859.” Prior to that date taxes had 
been assessed against this property for the vear 1860, but the return in the 
tax books showed that they had not been paid, but were marked “ exempted 
by the act of January 4th, 1860, from railroad, sehool and county taxes.” 
The assessment for 1860 was begun October Ist, 1859, and completed by 
March Ist, 1860. Held, that the word “ taxation,” used in the act, referred to 
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REVENUE, continued. 
tuxes which were due and subject to levy in 1860, and not merely to those 
which should be assessed for that year; that the discharge entered on the 
tax book was conclusive evidence that the tax for 1860 was not collected; and 
that, as the exemption was to be for enly ten years, the property was liable 
for the taxes assessed in 1869, and due in 1870. That the assessment con- 
stituted a lien, does not affect the proposition.—Southern Hotel Co. vs. County 
Ot. of St. Louis Co., 134. 

9. Assessment for local benefits— Valid exercise of taxing power.—Assessments 
made for benefits conferred by local improvements area valid exercise of 
the taxing power.—State ex rel va. City of St. Louis, 244. 

3. Revenue—Tax deed—Righis of purchaser at, how determined— Gen. Stat. of 
1865, tax sale under—Recilals in tax deed—Mandamus.—Where land was as- 
sessed and taxed under the statute law of 1865, the rights of a purchaser 
thereof, at tax sale, must be determined by that law. And under the statute 
of 1865 (p. 127, 3 110), the collector was not required to give the purchaser 
any particular form of deed, or embody in it any particular recitals, and man- 
damus would not lie for that purpose; and if it did, sueh recitals would 
amount to nothing in the way of evidence. 

The collector’s deed must show the facts authorizing a sale, but it has not been 
decided that a failure of the deed to correctly recite all the facts will avoid 
the deed.—State ex rel vs. Mantz, 258. 

4. Revenne— Taz bills on personalty under statute of 1865—Interest on, exto~tion— 
Action against collector—Claim of county court—Prineipal and agent.— Under 
the statute of 1865 (Gen. Stat. 1865, p. 122, 33 84, 51 and 26), delinquent tax 
bills on personalty did not bear interest, and when the collector received the 
same and retained it long after his term of office expired, he was held guilty 
of extortion, regardless of his motives. And it was held further, that where 
the party taxed made vain application for abatement of the interest, and paid 
it under fear and threat of levy by the collector, an action would lie for the in- _ 
terest so obtained. And in sueh state of facts, on interpleader in the circuit 
court between the party having paid the same and the county court, the lat- 
ter can have no claim at law or in equity. It could not be claimed, as be- 
tween himself and the tex payer, that the collector was agent of the county, 
and that payment to him was iu effect payment to the county, for such rela- 
tion only applies to lawful transactions,—Maguire vs. State Sav. Ass’p, 344. 

5. Conslitulion—Tazation, rates of—Provise allowing alteration— When goes 
into effect.—The provision of the constitution limiting the rate of taxation, 
does not require the legislative action to enforce it, and goes into effect at 
onee, notwithstanding the provise allowing the rate to be increased by legis- 
lative action and a speeified popular vote,—St. Jo. Bd. Pub. Schools vs. Pat- 
ten, 444. 

6. Injunction—Ilegal tazation— Who can injoin.—To prevent illegal action on 

- the part of municipalities, tending to increased taxation, the State, through 
the Attorney General or Circuit Attorney, or any tax payer of the munici- 
pality, may institute a proceeding for an injupction.—Matthis vs. Inhab. of the 
Town of Cameron, 504. 

See Peddler, 1; Sales, 3; Special Taxes. 
42—voL. LXU. 
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ST. LOUIS CIRCUIT COURT ; See Sheriff’s Sales, 2. 

ST. LOUIS, CITY OF ; See Limitations, 12, 18, 14 ; Corporations, Municipal, 1,3, 

ST. LOUIS COURT OF APPEALS. 

1. St. Louis court of appeals—Appzal from in criminal cases.—In cases of felony 
the State may appeal to the Supreme Court from a decision of the St. Louis 
Court of Appeals. The statute touching appeals of the State from the trial 
court (Wagn. Stat., 1114, 3 14), has no application to such appeals.—State 
vs. Reakey, 40. 

SALES. 

1, Sale— What acts necessary to complete intention of parties—What should be 
shown.—Where anything remains to be done between the seller and the pur- 
chaser, before the goods are to be delivered, as separating the specific quantity 
sold from a large mass, or identifying them when mixed with others, a pres. 
ent right of property does not rest in the purchaser. But when a mere opera. 
tion of weight, measurement, counting, or the like, remains to be performed 
after the goods are actually delivered, and it is shown that it was the inten- 
tion of the parties to complete the sale by delivery, such weighing, measur. 
ing or counting will not be regarded as a part of the contract of sale, but will be 
considered as referring to the adjustment on a final settlement. In such case 
it is to be ascertained whether the acts and negotiations of the contracting 
parties show the intention of the seller to relinquish all further claim as 
owner, and that of the buyer to assume such control with all liabilities —Ober 
vs. Carson’s Ex’r, 209. 

2. Custom— What essential to constitute, when will control—Cannot change the 
law.—A custom, in order to control, must be certain, settled and uniform, and 
not of a character such as to alter the rights and liabilities of parties as 
fixed by law. Custom cannot change or do away with the requirements of 
law touching the delivery of personal property.—Id. 

. Cotton, tax on—Act of congress touching liens, permits for delivery of bales, 
etc.— Transfer of title and possession subject to.—The act of congress of July 
Ist, 1862, and the regulations of the treasury department made pursuant 
thereto, under which the tax on cotton became a lien, and the collector was 
instructed to mark the bales on which the tax was paid, and then issue per- 
mits for their removal, did not prevent a transfer from one owner to another, 
before the tax was paid. They might notwithstanding contract, subject to 
such regulations, for a change of ownership and possession of the property.— 
Id. 

. Sale of personal property—Oats to be threshed and measured —Delivery— 
When title passed— Confusion of goods—Replevin.—Oats were purchased and 
paid for, which were then in stacks, but were to be threshed and measured by 
the vendor, and then and there delivered to the purchaser, who was to furnish 
sacks for them, and if he did not furnish enough sacks the balance were to be 
stored by the vendor. Held, that the title passed when the oats were threshed 
and measured, and the fact that the vendor mixed the oats for which no sacks 
were provided, with his own oats, did not divest the title of the purchaser, 
but that he might have maintained replevin therefor.—Groff vs. Belche, 400. 

See Agency, 4; Bills and Notes, 8, 9; Contracts, 2; Mortgages and Deeds 
of Trust, 1, 2, 3, 4, 5; Sheriffs’ Sales, 
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SCHOOLS AND SCHOOL LANDS; See Mortgages and Deeds of Trust, 16. 

SCIRE FAOIAS. 

1. Scire facias—Recognizance— Record— Errors—Demurrer.—A scire facias on 
a recoguigance is merely a continuation of an existing proceeding to enforce 
the collection of a debt confessed, and if enough appears from the record and 
files of the court to entitle the State to execution, any errors or omissions in 
the writ will be disregarded on demurrer to the writ.—State vs. Heed, 559. 

9. Scire factas—Demurrer—Recognizance, crime not stated in—Record.—A de- 
murrer to a scire facias, that the recognizance did not state the crime of which 
the defendant was convicted, is bad, where the title of the original cause is 
therein stated, and the record of the cause shows the crime, and the recog- 
nizance ig conditioned according to law, aud was properly entered into.—Id. 

8. Recognisance to abide appeal—Remanding cause—Circuit court, order of, 0 
defendant to appear for new trial.—When a defendant enters into a recognis- 
ance for an appeal, upon reversal of the cause in the higher court it is his duty 
to appear for a new trial without further order on him from the trial court to 
that effect.—Id. 

See Judgment, 6, 8, 9; Justices’ Courts, 1, 2, 3. 

SEPARATE ESTATE; See Husband and Wife, 7, 8, 9, 10. 

SHELLEY’S CASE, RULE IN; See Conveyances, 2. 

SHERIFF; See Courts, County; Practice, civil—Pleading, 16; Practice, crimi- 

nal, 6; Sheriffs’ Sales, 

SHERIFFS’ SALES. 

1, Sheriffs’ sales—Inadequacy of consideration—Irregularities, as to strangers, 
as to privies.—Inadequacy of price as a ground for setting aside a sheriff’s 
sale, after the rights of innocent third parties have intervened, is not favora- 
bly regarded by the courts. But as to parties affected with knowledge of the 
facts, infirmities and irregularities connected with the sale, such as inadequacy 
of consideration, failure of the sheriff's report to show sale during a session 
of the circuit court and the like, are considered iu a different light, as ground 
for equitable relief—Ex parte Cubbage v. Franklin, 364. 

2. Sheriff's report of sale, exceptions to—Rule of St. Louis circuit court, to what 
does not apply.—Rule forty-four of the St. Louis circuit court, providing that, 
unless exceptions to a sheriff’s report of sale are made within three days, the 
same shall stand confirmed, has no application to a case where irregularities 
are apparent on the face of the sheriff's return.—Id. 

8. Sheriff's Sales—Purchaser— What tille acquired--Recording acts.—A pur- 
chaser on execution buys only the title of the judgment debtor, and if that title 
was subject to equities, it remains so in the hands of the buyer, although they 
may be totally unknown to him. This general proposition is much modified 
by the recording acts of this State. (Hill vs. Paul, 8 Mo. 480; Davis vs. 
Ownsby, 14 Mo. 175; Valentine vs. Havener, 26 Mo. 183.)—Mann vs. Best, 
491. , 

t. Sheriff's deed—Acknowledgment of, before the judge-—The acknowledgment 
of a sheriffs deed is good which states “‘on the —— day before the Judge of 
the circuit court within and for the —— county aforesaid, in court judicially 
sitting, appeared,” etc. (McClure.vs, McClurg, 53 Mo. 178.)--Huxley v. Har- 
rold, 516. 
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SHERIFFS’ SALES, continued. 

5. Atiachment— Execution, sale under— What title passes.—A sale under an exe 
cution on a suit brought by attachment conveys the title of the debtor, legal 
or equitable, to the land, discharged of all incumbrances created by him sub. 
sequent to the levy of the writ of attachment. (Wagn. Stat., 184, 218; 
Lackey vs. Seibert, supra; Ensworth vs. King, 50 Mo. 477.)—Id. 

See Exeoution, 1, 2; Unlawful Detainer, 1. 

SOUTHERN HOTEL CO.; See Revenue, 1, 

STATUTE, CONSTRUCTION OF. 

1. Legislative acts should have prospective operation—A prospective operation 
should always be given to legislative enactments, unless a different intent ig 
clearly shown.—State ex rel vs. Ferguson, 77. 

See Apuinisrnation, 2, (Wagn. Stat., 97, 326) 7, (Wagn. Stat., 87, 332; id., 110, 

218; id., 84, 32 2, 8,) 8, (Wagn. Stat., 81, § 67,) 13, (Wagn. Stat., 99, 
22 54, 55). 

Artacumenr, 5, (Wagn. Stat., 665, 3 7) 6, (Sess. Acts 1868-4, p. 7) 8,(Wagnh. 
Stat., 189, 3 40) 9, (Wagn. Stat., 184, 3 18) 10, (R. ©. 1855, 1221, #8) 
11, (R. ©. 1855, 1221, 3.2; id, 944, 3 20). 

Bayxrvrrcy, 2, (U. 8. Bankrupt Act, 1867, 33 39, 40). 

Banxs anp Banana, (Rev. Stat. U. S., 998, 32 5136, 513'7). 

Constitution or Missouni, 1, (Const. 1866, Art. IV, 3 27) 2, (Const. 1866, 
Art., VIIL, 23 4, 5) 8, (Adj. Sess. Acts 1872; 466). 

Converances, 2, (Statute of Wills, 1825, 3 18; Stat. of Conveyances, 1848, 
2 7). 

Corporations, Retieious, 1, (Wagn. Stat., 1872, 339, 3 2). 

Drvorcer, 1, (Wagn. Stat., 1041, 3 16; id., 8383-4, 3 3). 

Exxcrion, 1, (Wagn. Stat., 578, 3 34) 2, (Wagn. Stat., 566, 3 15). 

Equirr, 4, (Wagn. Stat., 605, 3 16). 

Evipence, 13, (Wagn. Stat., 1067, 3 33). 

Gaanisement, 1, (Wagn. Stat., 186, 3 28, subd. IV; id., 666, 3 18). 

Homesteap, 1, (Wagn. Stat., 697, 3 1). 

Hossanp ann Wire, 1, 2, (Wagn. Stat., 916, 3 4). 

Juvemenr, 9, (Wagn Stat., 791, 3.11; id., 790, 3 4). 

Jurispicrion, 6,(R. 0. 1855, 1221, 3 8) 7, (R. CO. 1855, 1221, 3 2; id., 244, 
8 20) 8, (Wagn. Stat., 1005, 32) 9, (Wagn. Stat., 185, 9 21) 10, (Wagn. 
Stat., 326, 3 1) 12, (Wagn. Stat., 1007, 37; id., 1008, 3 9; id. 326-7, 
#1.) 

Josrices’ Courts, 1, (Wagn. Stat., 880, 32 5, 7, 8, 9) 3, (Wagn. Stat., 830, 
2 6). 

’ Lanp anv Lanp Tiras, 1, (Statute of Wills, 1825, 3 18; Stat. Conveyances, 
1845, 3 7). 

Leoistatore, 2, (Const. 1865, Art. IV, 2 27). 

Liurtations, 1, 2, (Wagn. Stat., 916, 3 4) 12, (Sess. Acts, 1870, 481, 3 16) 
14, (Sess. Acts, 1871, 194, 37; Adj. Sess, Acts 1870, 481, ¢ 16.) 

Mecuanic’s Lixs, 2, (Wagn. Stat., 908-9, 32 3, 7; id., 910-11, 23 14, 15) 8, 
(Wagn. Stat., 907 et seg). 

Morrgaces axp Deeps or Trust, 16, (R. OC. 1855, 1424, { 22) 19, (Wagn. 
Stat., 281, 3 8). 
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STATUTE, CONSTRUCTION OF, continued. 

Norru Mo. R. R, 1, (Adj. Sess. Acts, 1870, 90-1, 3 21; Sess. Acts 1865, 89, 
22 1, 2; Wagn. Stat., 310-11, 3 48). 

Orricers, 1, (Const. 1895, Art. V, 3 2). 

Parrnersuir, 3, (Wagn. Stat, 665, @ 7). 

Practice, Civil, 1, (Wagti: Stat., 1049). 

Practice, crvi.—Panrtizs, 1, (Wagn. Stat., 1014, 3 6; id., 1015, 3 10). 

Practice, civit—Peapine, 12, (Wagn. Stat., 1084, 32 5, 6, 19, 20; id., 
1067, 3 38) 16, (Wagn. Stat., 867, 3 3) 19, (Wagn. Stat., 1022, 3 51). 

Practice, Criminal, 1, (Wagn. Stat., 1114, 3 14) 6, 9, 10, (Wagn. Stat., 459, 
@ 41) 11, (Wagn. Stat., 1010, g 24) 12; (Wagn. Stat., 1090, 3 27) 13, (Sess, 
Acts 1869, 102, $9) 15, (Wagn. Stat, 504, $ 32). 

Practice, Supreme Court, 7, (Wagni Stat., 1067, 3 33). 

Raitroan, 2, (Wagn. Stat., 810, g 88) 3, (Sess. Acts 1875, p. 128) 4, (Wagn. 
Stat., 310, 2 38) 6, (Wagn. Stat., 326, g 1). 

Revenue, 3, (Gen. Stat., 1865, 127, 3 10) 4, (Gen. Stat, 1865, 122, 33 26, 51, 
84). 

Sr. Louis, Crry or, 1, (Sess. Acts 1870, 481, 3 16) 8, (Sess Acts, 1871, 194, 3 
7; Adj. Sess. Acts 1870, p. 481, @ 16). 

Sr. Lovis Court or Arrgats, 1, (Wagn. Stat., 1114, 3 14). 

Suenrirrs’ Saces, 5, (Wagn. Stat., 184, 3 18). 

Sroce Law, 2, (Sess. Acts 1873, p. 70; Adj. Sess. Acts 1874, p. 289). 

Untawrut Detainer, 1, (Wagn. Stat., 880, 2 15). 

STOOK LAW. 

1, Legislation, delegation of lo popular vote—It is now the established doctrine 
that statutes creating municipal corporations, or imposing liabilities upon 
them, or authorizing them to incur obligations or make improvements may be 
referred to the people of the districts immediately affected to decide by their 
votes whether they will accept the incorporation orassume the burdens. But 
the legislature must enact a complete and valid law according to the pre- 
scribed usages. And it must derive its whole vigor and vitality from the leg- 
islature, and no additional efficacy from the popular vote.—Lammert vs. Lid- 
well, 188. 

2. Restraint of animals—Acts concerning a delegation of the law making power 
aré wneonstitutional—The act of March 20th, 1373 (Sess. Acts 1873, p. 70), 
was by its title declared to be “an act to prevent domestic animals from run- 
ning at large in those counties which, by a majority vote, may decide to agree 
thereto,” and the act provided, that if, on a submission to popular vote, a ma- 
jority favored their restraint, it should be unlawful for animals to run at large; 
and it prohibits the county court from ordering a special election determining 
the adoption of the law, more than once a year. It was held, that the act had 
no existence without the special eléction; that it was a delegation to the peo- 
ple of the law making power, and unconstitutional. 

And the similar act of 1874, applicable to St. Louis county (Adj. Sess. Acts 1874, 

p. 239) was held amenable to the same objection.—Id. 

STOCK, TRANSPORTATION OF; See Common Carriers, 2, 9, 10. 

STOCK, KILLING OF; See Railroads, 4, 5. 

SPANISH LAW; See Land and Land Titles, 4. 















aa 
| University of 


. , * Sho XX: 
HIGK-IN DEX. 


SPECIAL LEGISLATION ; See Constitution of Missouri, 1, 2, 8, 
SPECIAL TAXES ; See St. Louis, City of, 1, 2, 3. 

SPECIFIC PERFORMANCE; See Equity, 1. 

SUNDAY ; See Practice, criminal, 1, 5. 

SURETIES ; See Administration, 8; Equity, 10. 

SWAMP LAND; See Practice, civil—Pleading, 16. 


T. 


TAXES ; See Revenue. : : 

TAXATION ; See St. Louis, City of, 1, 2, 8; Special Taxes. 

TRADE MARK; See Good Will, 1, 2. 

TRANSCRIPT; See Execution, 1, 2; Justices’ Courts, 3, 4. 

TRUSTS AND TRUSTEES; See Conveyances, 2; Equity, 2; Limitations, 1g; 
Mortgages and Deeds of Trust. 


U. 


UNDUE INFLUENCE; See Conveyances, 5; Equity, 3,9; Wills, 1. 

UNLAWFUL DETAINER. ‘ 

1. Unlawful detainer— Equitable title, voluntary sale of —Sheriff’s deed-Relation- 
Tenant, attornment by.—A., having an equitable title to land, sold the land to 
B., and subsequently, as B.’s agent, leased the land to©. Afterwards the land 
was attached as A.’s and was, on execution in that suit, sold by the sheriff. 
The purchaser demanded that C. attorn to him, but ©. surrendered the prop- 
erty to D. as B.’s agent, who let the land to the defendant. Held, on svit by 
the purchaser against the tenant for unlawful detainer, that the doctrine of re- 
lation did not apply, and that neither C. nor the defendant could properly at- 
torn to the plaintiff. (Wagn. Stat., 880, 3 15.)—Clampitt vs. Kelley, 571. 


Vv. 


VERDICT; See Practice, civil, 3; Practice, civil—Trials, 15. 

VENUE, CHANGE OF. 

1. Practice, cwwil—Change of venue—Afidavit.—In civil cases an application for 
change of venue, not verified by the oath of the party, should be overruled. — 
Norvell vs. Porter, 309. 


Ww. 


WAIVER; See Jurisdiction, 4; Practice, civil—Parties, 1; Practice, civil— 
Pleading, 7; Practice, criminal, 3, 4, 5. 
WARRANTS, TOWN ; See Bills and Notes, 18. 
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WILLS. 

1. Will—Undue influence—Mental capacity.—In suit to set aside a willon the 
ground of mental incapacity, undue influence, etc. Held, 1st, that the fact 
that at the date of testator’s marriage, he was sixty-eight and his wife but 
eighteen years of age was not per se proof of his insanity or imbecility ; 2nd, 
that evidence touching the wife’s reputation for chastity was inadmissible; 
$rd, that a sore leg was not such an infirmity, as would disqualify him from 
makiug his will; 4th, that inequality in the distribution of the estate might 
be a circumstance going to show undue influence, but nothing more; 5th, 
that the statement of the testator, that the will was written for him by a law- 
yer, was a sufficient assertion that he understood its contents.—Thomas vs, 
Stump, 275. 

See Conveyances, 2; Partition, 1. 

WITNESSES. 

1, Witnesses—Deceased party, contract with.—In a suit against C. by A. for him- 
self, and as administrator of B., C. is inadmissible as a witness to prove that he 
settled the matter in controversy with B. during his life time.—Kellogg vs. 
Malin, 429. 

See Practice, civil—Trials, 5. 


